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REVISTA MOLDOVENEASCA DE DREPT INTERNATIONAL SI RELATII INTERNATIONALE

Revista Moldoveneascd de Drept International si Relatii Internationale a fost lansata in anul 2006 ca proiectie a
unui forum ce promoveaza valorificarea diferitelor opinii, uneori diametral opuse, cu privire la starea actuald a drep-
tului international si a relatiilor internationale. Intr-o perioada relativ scurti, gratie revistei, arta dezbaterilor axate
pe diverse probleme stiintifico-practice, purtate pe paginile sale, a cunoscut o ascensiune substantiald. De asemenea,
publicatia a reusit sa creeze si sa dezvolte un profil propriu, sd devina mai bogata si variata, abordand o arie tematica
stiintifico-analitica complexa.

Aceste calificative reflectd un grad inalt de profesionalism si eruditie, diferite abordari inovationale in elucidarea
temelor dificile, prin care atrage atentia practicienilor cu experientd, precum si a tinerilor cercetatori.

Actualmente, publicatia este o revista de concept despre diferite domenii ale dreptului international, ultimul devenind
un centru de atractie pentru fortele de creatie, care a obtinut recunoasterea publicului si a creat un colectiv larg de autori.
Unul din avantajele importante ale revistei il constituie faptul ca ofera tinerilor cercetatori oportunitatea de a se manifesta.
Doctoranzii §i magistrii, care abia acumuleaza experienta in domeniul cercetarilor stiintifice, dar care doresc sa se afirme,
isi pot face publice opiniile cu privire la diferite probleme actuale din domeniul relatiilor internationale contemporane si
al dreptului international.

Publicatia contine articole ale specialistilor de vaza din republica si de peste hotare, doctori habilitati si docto-
i — adepti ai diferitelor viziuni, care trateaza si se expun activ pe marginea proceselor ce au loc in viata politica,
economica si sociald a tarii. Spectrul problemelor examinate a devenit extrem de larg. O atentie sporita este acordata
elucidarii problemelor teoretico-practice din domeniul dreptului international si a relatiilor internationale.

MOJIJIABCKHH ;KYPHAJI MEJKTYHAPO/JHOT O ITPABA H MEK/ITYHAPOJHBIX OTHOIIIEHHH

Wznarne «MonmaBCcKOTo XypHaia MEXKITyHapOIHOTO MIPaBa M MEXIYHAPOIHBIX OTHOMICHU» cTapToBaio B 2006
I. KaK OTKpbITast TpUOyHa JUTS Pa3IMYHBIX, I014aC THaMETPAIBLHO IIPOTHBOIOJIOKHBIX TOYEK 3pEHHS Ha COBPEMEHHOE
COCTOSTHHE MEKIyHApPOIHOT'O IIPaBa U MEXKTyHAPOIHBIX OTHOIICHUH. 32 OTHOCHTEIBHO KOPOTKHH CPOK CBOCH YKH3HU
JKYpHAJI TOJHSUT Ha OOJIBIIYIO BEICOTY MCKYCCTBO HAyYHO-IIPAKTHYECKUX JUCKYCCHil, BRIpaboTall CBOH Mpoduits, cTait
Oosee HACHIICHHBIM M Pa3HOOOPa3HBIM, 0)OPMUIT HAYYHO-aHAIUTHYECKYIO TEMATHKY, B CBS3H, C TEM U OTINYACTCS
BBICOKHM HPO(ECCHOHATM3MOM, PyIHIHEl, HHHOBAIIMOHHBIMH MOAXOJAMH K PACKPBITHIO CIIOXKHBIX TEM, YeM IIpH-
BJIEKaeT K ce0e KaK OIBITHBIX MPAKTHKOB, TaK H MOJIOABIX UCCIICIOBATEIICH.

CeroiHs 3TO KOHIENTYAIBHBIA J)KypHAJI O CaMbIX PaslIMYHBIX cepax MEeKTyHapOAHOTO IpaBa, KOTOPBIA cTaj
LEHTPOM NPUTSKEHHS TBOPYECKHX CHJI U CyMeN HaWTH CBOETO YHTaTels, chOPMHPOBAB BOKPYT ceOs IMIUPOKUH aB-
TOPCKUH KOJIeKTHB. OZHUM M3 BaXXHBIX JTOCTOMHCTB M3IaHHMS SBISIETCSA TO, YTO OH HPEJOCTABISECT BO3MOXKHOCTD
MOJIOJBIM aBTOpaM — acliMpaHTaM M MarucTpaHTaM, IoKa He 00JialafolyuM OOJBIINM OIBITOM HCCIIEI0BATEIBCKOM
PaboTEI, HO JKENAMOMNX 3asBUTh O cebe, BHICKA3aTh CBOIO TOUKY 3PECHHS 110 aKTyaJbHBIM BOIPOCAM COBPEMEHHBIX
MEXIYHapPOIHBIX OTHOIICHUH 1 MEXIYHAPOIHOrO IIPaBa.

Ha cTpanunax Hamrero >xypHajia IMyOJIHKYIOTCS CTaThbH U3BECTHBIX MOJJIABCKUX M HHOCTPAaHHBIX CHELHAINCTOB,
JOKTOPOB M KaHAWAATOB HAYK — CTOPOHHUKOB PAa3HBIX B3IJISA0B, KOTOPBIE aKTHBHO OCBELIAIOT MPOIECCHI, TPOHC-
XOJSIINE B IMOJUTHYCCKOH, SKOHOMHYECKOH M COLMAIBbHOMN >XM3HM cTpaHbl. CIIEKTp paccMaTpUBaeMbIX IPoOIeM
CTaJI MAKCUMAJIBHO MIUPOKAM. Oco00e BHIMAaHUE YACNISASTCS OCBELICHHIO TEOPETHYECKUX U MIPAKTHYECKUX BOTIPOCOB
MEXIYHapOIHOTO IPaBa U MEXITyHAPOIHBIX OTHOLICHHH.

MOLDAVIAN JOURNAL OF INTERNATIONAL LAW AND INTERNATIONAL RELATIONS

The publication of the “Moldavian Journal of International Law and International Relations* was launched in 2006
as an open forum for different, sometimes diametrically opposite points of view on the current state of international
law and international relations. In a relatively short period of his life the journal raised an art of scientific and practical
discussions to a higher altitude developed its profile, become richer and more varied, designed scientific-analytical
subject. In this connection, it differs from high professionalism, erudition, new approaches to disclosing the difficult
themes. Consequently, journal attracts both skilled experts, and young researchers.

Today it is a conceptual journal about various fields of international law, which became the centre of attraction of
creative forces and managed to find its readers, forming around a wide group of authors. One of the important advan-
tages of the publication is that it provides an opportunity for young authorso as — post-graduate students and master’s
students, yet not possessing a wide experience of researching, but willing to assert themselves, express their views on
topical issues about contemporary international relations and international law.

The journal contains articles of known Moldavian and foreign experts, doctors and candidates of sciences —
advocates of different views, who actively illuminate the processes occurring in the political, economic and social life.
Spectrum of the issues was as broad as possible. Particular attention is given to coverage of theoretical and practical
issues of international law and international relations.
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ASISTENTA JURIDICA INTERNATIONALA IN MATERIE PENALA
INTRE STATELE-MEMBRE ALE UNIUNII EUROPENE

Victoria TARALUNGA®
Ioan HUTANU™

INTERNATIONAL JUDICIAL ASSISTANCE IN CRIMINAL MATTERS
BETWEEN EUROPEAN UNION MEMBER STATES

In conditions when the integration in various spheres of international relations has become a priority
trend, the joint effort of the international community to fight crime can surely be considered one of the
priorities for international cooperation. Legal assistance — one of the various forms of international coop-
eration that has evolved most in recent years — represents the mechanisms through which states receive
and help to gather evidence for the conduct of investigations and prosecutions. Nowadays the progress in
legal assistance in criminal matters within the European Union are considerable. Member — states were
equipped with legal and technical instruments that performance clearly improved criminal legal-assistance
mechanism.

This article is dedicated in particular to the international judicial assistance in criminal matters between
European Union member-states. The authors tend to distinguish and to analyse the peculiarities as well as
the progress in this area in the European Union.

MEXIYHAPOIHAS ITPABOBAS IIOMOIIb ITO YI'OJIOBHBIM JAEJAM MEXIY
TOCYJIAPCTBAMU-YJIEHAMM EBPOIIEVICKOI'O COIO3A

Koeoa unmeepayus 6 paziuuHvlx cgepax MmenHcOYHaApPOOHbIX OMHOULCHUL CMALAd NPUOPUIMETNHBIM
HANPAGIeHUeM, COBMECHHbLE YCUTUSL MENCOYHAPOOHO20 co0bwecmea 6 6opbbe ¢ npecmynHocmoio, Oe3y-
COBHO, MO2YM CHUMAMbCSL OOHUM U3 NPUOPUMEMO8 MENCOYHAPOOHO20 compyOonutecmsa. M3 pasnuunvix
Gdopm mexncoyHapooHo2o compyoHuyecmea, Haubonee npospeccupyrowell A6IsAemcs npasosas noMoub,
opyaumu Cr08amu, MEXAHU3MblL, HOCPEOCMEOM KOMOPBLIX 20CYOAPCMEd NPUHUMAIOM U NOMO2AIOm coOu-
pamv 00KA3AMenbCmea O0si NPOBEOeHUs PACCIe008anus U cyoebHo2o npeciedosanus. B nacmosuwee
8peMsi npoepecc 6 0O1ACmu NPAGOBOL NOMOWU NO Y20I08HVIM 0eaam 6 pamkax Eeponeiickozco corosa s6isi-
emcs sHauumenvhvim. 1 ocydapcmea-unenst Obliu OCHAUWEHBL NPABOSHIMU OOKYMEHMAMU U MEXHUYECKUMU
cpeocmeamu, Ymo 3HAYUMENbHO VAYUUIULO MEXAHUSM NO OKA3ZAHUIO NPABOGOU NOMOWU NO V2OL06HbIM
oenam.

Oma cmamuvsi nOCssIUEHA MeAHCOYHAPOOHOU NPABOBOU NOMOUU NO YEOT0BHBIM OCAAM MENCOY 20CYOapC-
meamu-ynenamu Eeponeiickozo coroza. Asmopwi ananuzupyrom ocobeHHoOCmu U npozpecc 8 0aHHOU cepe
6 Eeponeiickom corwse.

Intensificarea cooperarii politienesti si judi- tantii nationali in domeniu, dar fard un plan coerent!'.

ciare nu este o idee noua in Europa. Incd din anii
'70, statele membre ale Comunitatii Europene s-au
angajat si combata Tmpreuna terorismul, criminali-
tatea organizata sau traficul de stupefiante. Au fost
constituite grupuri de lucru formate din reprezen-

* Victoria TARALUNGA — doctor in drept, cercetitor stiintific
la IISD al ASM.
Ioan HUTANU - doctorand 1ISD al ASM.

Cooperarea in materie penald s-a dezvoltat rapid
in cadrul acestei organizatii internationale 1n ultimii
10-15 ani. Principalul factor care a contribuit la
aceastd dezvoltare a fost incadrarea cooperarii in
materie penald in obiectivele Uniunii Europene
prin adoptarea Tratatului de la Maastricht?, care a

' Dobozi, Veronica, Cooperarea judiciara in materie penald in

Uniunea Europeand si limitele sale//Dreptul, 2006, nr.10, p.
142.
2 Semnat la 7 februarie 1992 si intrat in vigoare la 1 noiem-
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definit in articolul K.1, cooperarea judecatoreasca
in materie penala ca fiind o problema de “interes
comun” pentru statele membre ale Uniunii Euro-
pene, formind ceea ce este cunoscut ca fiind cel
de-al treilea pilon al Uniunii Europene (Titlul VI).
Dupa cum este binecunoscut, al treilea pilon a fost
conceput initial ca aspect al cooperarii interguver-
namentale i nu ca element al actiunii comunitare.
Tratatul de la Amsterdam?® a stabilit ca obiectiv al
Uniunii Europene de a se mentine si dezvolta ca un
spatiu al libertatii, securitatii si justitiei. Realizarea
acestor deziderate presupune existenta unui spatiu
judiciar comun, 1n care cetdtenii europeni sa poata
sd se adreseze justitiei in unul din statele membre ca
si in propria tara. In acelasi timp, trebuie eliminata
posibilitatea ca infractorii sa exploateze diferentele
dintre sistemele juridice ale statelor, de aceea se
impune ca hotaririle judecatoresti sa fie recunoscute
si executate in strdinatate fara formalitatile preva-
zute de conventiile clasice privind asistenta judi-
ciard internationala.

Confruntati cu dilema alegerii intre o “comu-
nitarizare” completd a cooperdrii In materie de
justitie si afaceri interne sau abandonarea acestui
domeniu in sfera relatiilor interguvernamentale,
negociatorii Tratatului de la Amsterdam au ales o
a treia cale, aducind cel de-al treilea pilon, in cea
mai mare mdsurd, in aria dreptului comunitar®. In
ceea ce priveste asistenta juridicd In materie penala,
in relatia cu statele membre ale Uniunii Europene
se aplica conventiile adoptate la nivelul Consiliului
Europei care reglementeaza asistenta judiciard in
materie penald si cele adoptate in cadrul Uniunii
Europene®, precum si Deciziile-Cadru® adoptate
pentru anumite domenii’.

brie 1993 // eur — lex. europa.eu /ro/treaties/ dat/11992M /

word/11992M.doc.

Semnat la 2 octombrie1997 si intrat in vigoare la 1 mai 1999//

eur — lex. europa.eu /ro/treaties/ dat/11997D / word/11997D.

doc.

4 Dobozi, Veronica, Cooperarea judiciard in materie penald
in Uniunea Europeana si limitele sale//Dreptul, 2006, nr.10,
p.144.

> Conventia de asistenta reciproca in materie penald intre Statele
Membre ale Uniunii Europene, adoptata la Bruxelles, 1a 29 mai
2000; Protocolul la Conventia asistenta reciproca in materie
penald intre Statele Membre, ale Uniunii Europene, din 16
octombrie 2001; Conventia de aplicare a Acordului Schengen
incheiat la 14 iunie 1985 privind eliminarea treptatd a controa-
lelor la frontierele comune, semnata la 19 iunie 1990.

¢ Decizia-Cadru din 22 iulie 2003 privind executarea in

cadrul Uniunii Europene a mandatelor de indisponibilizare

a mijloacelor de proba si a bunurilor (OJL 196 din 2 august

2003);Decizia-cadru din 13 iunie 2002 privind echipele

comune de ancheta (OJL 162 din 20 iunie 2002); Decizia-
cadru nr. 584/13.06.2002 privind Mandatul European de Ares-
tare etc.

Cooperarea judiciara in materie penald in cadrul Uniunii Euro-

pene se desfasoara in baza unor instrumente comunitare adop-

Ca si 1n cadrul altor organizatii internationale,
notiunea de asistentd juridicd in materie penald
intre statele membre ale Uniunii Europene imbraca
doud sensuri: asistenta judiciard in sens larg sau
“majora” care se refera la extradare si asistenta
Jjudiciard in sens restrins (“mica” sau “accesorie”)
care vizeaza toate celelalte forme ale asistentei juri-
dice in materie penala®.

Istoria asistentei juridice “accesorii” intre statele
membre ale Uniunii Europene s-a desfasurat in
citeva etape principale:

— Dispozitiille de baza privind asistenta juri-
dica “minora” rezultd din primul text multilateral
adoptat la nivel european — Conventia Consiliului
Europei din 1959 de asistenta juridica in materie
penald. Conventia din 1959 fusese elaboratd cu
aproape jumatate de secol in urma. De atunci, ideile
privind modul in care asistenta reciproca ar trebui
sd fie reglementatd s-au schimbat considerabil, in
special datorita experientei vaste din acest domeniu
in Europa. Aparuse o tendinta clard de simplificare
si accelerare a procesului de asistenta reciproca prin
eliminarea conditiilor si motivelor de refuz’.

Treptat Conventia din 1959 a fost completata cu
o serie de instrumente. Au fost adoptate, de exemplu,
aranjamente speciale intre tarile nordice si Tratatul
Benelux din 27 iunie 1962 privind extradarea si
asistenta reciprocd judiciard in materie penald
modificat prin Protocolul din 11 mai 1974'°. Statele
participante la procesul de cooperare Schengen la
14 iunie 1990 au semnat Conventia de aplicare a
Acordului de la Schengen, un capitol al céreia este
dedicat ameliorarii asistentei judiciare in materie
penala!!, principala novatie a acestui tratat in acest

tate in temeiul Titlului VI din TEC, care, in ultima perioada, in
contextul deciziilor luate la Tampere si la Haga, au din ce in ce
mai mult la baza principiul recunoasterii reciproce. Daca initial
preponderente erau Conventiile, in ultimii ani s-a optat pentru
solutia adoptarii unor decizii-cadru si decizii ale Consiliului,
care prezintd avantajul cd nu mai este necesara ratificarea de
catre statele membre (De exemplu, Conventia UE de asistenta
judiciara in materie penala din 29 mai 2000 a intrat in vigoare
abia 1n august 2005, intrucat abia atunci s-a indeplinit conditia
celor 8 ratificari) si faciliteazd armonizarea legislatiei.

8 McClean, J. D., International co-operation in civil and criminal
matters,Oxford, New York, 2002, p. 225.

°  Din motive politice, mai multe state au binevoit sa aprofun-
deze asistenta reciproca in afara Consiliului Europei in cadrul
Comunitatii Europene. Acestea au adoptat diferite tratate care
niciodata nu au intrat in vigoare, cum ar fi Conventia privind
aplicarea principiului “ne bis in idem”, semnata la 25 mai 1987
la Bruxelles.

10 Tratatul din 27 iunie 1962 privind Extradarea si Asistenta
Reciproca in Materie Penala dintre Regatul Belgiei, Marele
Ducat al Luxemburgului si Regatul Olandei, modificat
prin Protocolul din 11 mai 1974.Tratatul Benelux se aplica
in contextul relatiilor dintre Statele Membre ale Uniunii
Economice Benelux; nu a fost niciodata aplicabil Romaniei.

' Titlul ITI, Cap.II (art. 48-53) al Conventiei din 19 iunie 1990 de
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sens constind in instituirea unei proceduri de coope-
rare directa intre autoritatile judecatoresti'?.

— Dupa intrarea in vigoare a Tratatului de la
Maastricht in 1993, statele membre ale Uniunii
Europene au elaborat diferite texte in noul cadru
interguvernamental al celui de-al treilea pilon. Este
vorba 1n special de doud Actiuni Comune din 29
iunie 1998 privind promovarea intre statele membre
a unui ansamblu de bune practici in materia asis-
tentei juridico-penale® si privind infiintarea Retelei
Judiciare Europene’.

Scopul celui din urméa instrument este cel de
a crea asa-numita Reteaua Judiciara Europeand
(RJE) care permite practicienilor responsabili
pentru extraddare si asistenta judiciard reciprocd a
fi in contact direct cu omologii lor din alte tari (in
locul contactului prin intermediul canalelor diplo-
matice practicat in alte locuri din lume)'>. Aceasta
retea consta, in primul rind, din autoritatile centrale
responsabile de cooperarea judiciard internationala
in materie penala si din autoritatile judiciare sau alte
autoritati competente cu responsabilitati specifice
in contextul cooperdrii internationale. RJE promo-
veaza cooperarea 1n diferite moduri.

In primul rind, aceasta organizeazi intilniri
regulate (cel putin de trei ori pe an) a reprezentan-
tilor punctelor de contact. Aceste reuniuni au tratat,
de exemplu, studii de caz, probleme de politica
generald, precum si probleme practice. Organizarea

aplicare a acordului de la Schengen din 14 iunie 1985 privind
eliminarea gradual a controalelor la frontierele comune.
Tratatul de la Amsterdam, care a intrat in vigoare in data de
1 mai 1999, a integrat acquis-ul Schengen in cadrul UE prin
intermediul unui protocol anexat. / www.schengen.mira.gov.
ro/.../utile/.../Conventia%20Schengen.pdf.

12 Conventia de la Schengen prevede, in special, urmatoarele:

(i) Asistenta judiciard reciproca in legatura cu anumite proce-
duri administrative care pot duce la proceduri penale si,
anumite proceduri in care sunt legate de procedurile penale
(art. 49); (i) Asistenta reciprocd in ceea ce priveste accizele,
TVA si taxe vamale (art. 50); (iii) Posibilitatea de a refuza
cererile de perchezitie si sechestru este limitatd in comparatie
cu Conventia de la 1959 (art. 51); (iv) Actele de procedura, pot
intr-o mare masurd, sa fie expediate direct prin posta persoa-
nelor pe teritoriul altor parti contractante (art. 52); (v) Cererile
de asistentd reciprocd ar putea, de reguld, sa fie prelucrate in
mod direct intre autoritatile judiciare implicate (art. 53).

13 Joint Action of 29 June 1998 adopted by the Council on the
basis of Article K.3 of the Treaty on European Union, on good
practice in mutual legal assistance in criminal matters (98/427/
JHA) // eurocrim.jura.uni-tuebingen.de/cms/en/doc/836.pdf.

4 Joint Action of 29 June 1998 adopted by the Council on the
basis of Article K.3 of the Treaty on European Union, on the
creation of the European Judicial Network (98/428/JHA) //
www.ejn-crimjust.europa.eu/.../633810245890471721_JA_
EJN 0698 en.pdf.

15 Joutsen, M, The European Union and Cooperation in Criminal
Matters: the Search for Balance, The European Institute for
Crime Prevention and Control, affiliated with the United
Nations, Helsinki,2006, p.9.

intilnirilor, in diferite state membre ale UE ofera
un avantaj suplimentar: tara gazda, poate prezenta
sistemul sau de cooperare internationald, iar parti-
cipantii se pot cunoaste unii pe altii. Ambii factori
sunt importanti pentru insuflarea Increderii Intr-un
alt sistem de justitie penala.

in al doilea rind, RJE pregiteste diverse instru-
mente pentru practicieni. Un astfel de instrument
este un site web si un CD-ROM care ofera practicie-
nilor informatii privind tipurile de asistenta ce poate
fi solicitatd in diferite state membre (sechestrul
activelor, supravegherea electronica etc.) pentru ce
tipuri de infractiuni, cum sa le solicite, precum si pe
cine sa contacteze. Site-ul si CD-ROM-ul contine,
de asemenea, textele instrumentelor internationale
relevante si a legislatiei nationale. Un al doilea
instrument este un “atlas” computerizat al autori-
tatilor competente Tn materia cooperarii internati-
onale din diferite state membre. In timp, punctele
de contact in toate cele douazeci si sapte de state
membre vor fi conectate intre ele printr-o legatura
informatica securizata, care poate fi utilizatd nu
doar pentru a urmari cererile de asistenta juridica,
dar chiar si pentru a le trimite.

Un al treilea instrument este un model uniform
pentru cererile de asistentd juridica reciproca. Se
examineaza si dezvoltarea unui sistem de traducere
automata a acestor cereri, la inceput in limbile euro-
pene majore, precum $i In cele din urma in peste
douazeci de limbi folosite in UE'®.

Actiunea Comund din 29 iunie 1998 privind
promovarea intre statele membre a unui ansamblu
de bune practici in materia asistentei juridico-penale
solicita fiecarui stat membru sa prezinte o cerere de
buna practica care trebuie sa includa urmatorul set
minim de masuri:

(a) confirmarea tuturor solicitarilor de urgenta
si a anchetelor scrise in afara de cazul cind un
raspuns esential este trimis repede;

(b) la confirmarea cererilor si anchetelor a se
oferi numele §i datele de contact ale autoritatii (si,
daca este posibil, ale persoanei) responsabile de
executarea cererii;

(c) a acorda prioritate cererilor marcate drept
“urgente’’;

(d) atunci cind asistenta nu poate fi oferita inte-
gral sau in parte, a se oferi o explicatie si, daca este
posibil, a se discuta modul in care dificultatile ar
putea fi depasite;

(e) atunci cind exista indicii ca asistenta nu va
putea fi acordata, indiferent de termenul fixat si
ca aceasta va crea impedimente la desfasurarea

1 La cooperation judiciare: de I’attente des practiciens a la poli-

tique legislative de 1’Union, Paris, 2008, p. 6.
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procesului in statul solicitant, a consulta statul soli-
citant in privinta acestui lucru,

(f) depunerea cererilor de indata ce asistenta
necesara a fost identificata si explicarea motivelor
de marcare a cererii ca fiind “urgenta” sau in cazul
fixarii unui termen limita;

(g) asigurarea faptului ca cererile sunt depuse
in conformitate cu tratatele sau acordurile cores-
punzatoare; §i

(h) la depunerea cererii, de a prezenta autoritatii
solicitate numele §i datele de contact ale autoritatii
(si, daca este posibil, a persoanei) responsabile de
emiterea cereril.

Aceste declaratii au fost elaborate de catre statele
membre si au fost puse la dispozitia Retelei Judi-
ciare Europene. Statele membre sunt, de asemenea,
obligate de a revizui periodic conformitatea aces-
tora cu declaratiile lor de buna practica'.

Tratatul de la Amsterdam al UE a facut apel la
Consiliul European sa “promoveze mecanisme de
legatura intre organele de urmarire si de ancheta
specializate in lupta impotriva criminalitatii orga-
nizate, in strinsd cooperare cu Europol's”. In scopul
credrii unei baze pentru dezvoltarea acestui lucru,
la 22 aprilie 1996, Consiliul European a adoptat o
Actiune Comuna de stabilire a unui cadru pentru
schimbul de magistrati de legdtura pentru imbuna-
tatirea cooperdrii judiciare in cadrul Uniunii. Obiec-
tivul principal in crearea acestui cadru a fost de a
mari viteza si eficienta cooperarii judiciare '°.

Magistratul de legaturd este un functionar cu
cunostinte speciale in domeniul cooperarii judiciare
care a fost postat intr-un alt stat, pe baza unor acor-
duri bilaterale sau multilaterale, in scopul de a mari
viteza si eficienta cooperarii judiciare si de a facilita
0 mai buna intelegere reciproca intre sistemele judi-
ciare ale statelor in cauza. Magistratul de legatura
nu are puteri extrateritoriale, si trebuie sa respecte
pe deplin suveranitatea si integritatea teritoriala a
statului gazda®.

Magistratii de legatura sunt — pind acum — folo-
siti aproape exclusiv de cétre statele Uniunii Euro-
pene. In general, magistrati de legatura sunt trimisi

17" Nilsson, H., Merits of multilateral treaties on extradition and
on mutual legal assistance in criminal matters: theory and
practice, Work Product of the 114th International Seminar,
UNAFEI, 2005, p. 7.

18 Art. 30 (2)(d) al Tratatului din 1997de la Amsterdam // eur —
lex. europa.eu /ro/treaties/ dat/11997D / word/11997D.doc

19 Joutsen, M., The European Union and Cooperation in Criminal
Matters: the Search for Balance, The European Institute for
Crime Prevention and Control, affiliated with the United
Nations, Helsinki, 2006, p. 17.

20 Heymann, P.B., Two Models of National Attitudes Towards
International Co-operation in Law Enforcement, Harvard
International Law Journal, vol. 31, p. 99.

in tari cu care existd un numar mare de cereri de
asistentd reciprocd, precum si in cazurile in care
diferentele dintre sistemele juridice au cauzat Intir-
zieri’'. Magistratii de legaturd lucreaza la nivel
general (prin promovarea schimbului de informatii
si de statistici, si prin incercarea de a identifica
problemele si solutiile posibile), precum si la nivel
individual (prin oferirea de sfaturi juridice si prac-
tice autoritdtilor nationale si celor ale statului gazda
cu privire la modul in care cererile de asistenta reci-
proca ar trebui sa fie cel mai bine formulate in scopul
de a asigura un raspuns util si adecvat, precum si
prin incercarea de a identifica persoanele de contact
care ar putea ajuta la accelerarea materiei)?.

Profilul exact al activitdtii magistratilor de
legdtura variaza, in functie de asa factori ca tipu-
rile de cazuri si masurile in care existd contacte
directe intre autoritatile judiciare din doua state.
Exista numeroase avantaje, din punctul de vedere al
statului de trimitere si al statului gazda. Astfel, sunt
reduse problemele de limba, cererile de cooperare
judiciara pot fi discutate inainte ca acestea sa fie
trimise in scopul identificarii si a prevenirii eventu-
alelor probleme, existind o baza pentru promovarea
increderii intr-un alt sistem juridic?.

In acelasi context este oportun si mentionim
cd In 1997 Consiliul Uniunii Europene a adoptat
Conventia cu privire la asistenta reciproca si
cooperarea intre autoritdtile vamale (Napole I1)*.
Prezenta conventie contine si dispozitii privind rela-
tiile de asistenta reciproca dintre autoritatile judi-
ciare. Principiul invocat este acela conform caruia
in cazul cind o ancheta penald din zona cuprinsa de
Conventie este efectuatd de catre sau sub condu-
cerea unei autoritdti judiciare, aceastd autoritate
decide daca cererile de asistenta reciproca ar trebui
sd fie In conformitate cu conventia sau in conformi-
tate cu acordurile de asistenta reciprocd in materie
penald. Prevederile Conventiei privind livrarile
controlate, echipele comune de ancheta si investi-

2 Franta a fost cea mai activa in trimiterea magistratilor de lega-
turd, trimitindu-i nu doar in Republica Cehd, Germania, Italia,
Olanda, Spania si Regatul Unit, dar si in afara Uniunii Euro-
pene, de exemplu, in Statele Unite.

22 Cullen, P.J., Gillmore, W., C., Crime sans Frontieres: Inter-
national and European Legal Approaches / Hume Papers on
Public Policy, vol. 6, nos. 1 and 2, Edinburgh University Press,
Edinburgh, 1998, p.78.

3 Joutsen, M., The European Union and Cooperation in Crim-
inal Matters: the Search for Balance, The European Institute
for Crime Prevention and Control, affiliated with the United
Nations, Helsinki, 2006, p. 17.

2 Council Act 98/C 24/01 of 18 December 1997 drawing up,
on the basis of Article K3 of the Treaty on European Union,
the Convention on mutual assistance and cooperation between
customs administrations [Official Journal C 24 of 23.01.1998]
// europa.eu/.../customs/133051 en.htm.
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gatiile sub acoperire au servit, Intr-o mare masura,
ca baza pentru elaborarea dispozitiilor similare din
Conventia UE privind asistenta reciprocd In materie
penald®.

Uniunea Europeand a elaborat propriile sale
tratate in vederea actualizarii si completarii trata-
telor Consiliului Europei. Astfel, Conventia din 29
mai 2000 privind asistenta reciprocd in materie
penala dintre Statele Membre ale Uniunii Euro-
pene* care a intrat in vigoare in data de 23 august
2005, precum si Protocolul din 16 octombrie 2001
la aceasta Conventie*’ care a intrat in vigoare in
data de 5 octombrie 2005, marcheaza etape impor-
tante in dezvoltarea asistentei juridice reciproce in
cadrul Uniunii Europene.

Atunci cind a elaborat Conventia, Consiliul nu
a dorit sa se redacteze un instrument separat, ci sa
completeze bazele juridice existente referitoare la
asistenta reciprocd dintre statele membre. Astfel,
potrivit art. 1 din Conventia privind asistenta judi-
ciard in materie penala intre Statele Membre ale UE,
aceasta completeaza Conventia de la Strasbourg
din 1959 si Protocoalele sale Aditionale, precum
si Conventia de aplicare a Acordului Schengen
incheiat la 14 iunie 1985 privind eliminarea trep-
tatd a controalelor la frontierelor comune, semnata
la 19 iunie 1990 si nu aduce atingere dispozitiilor
mai favorabile stabilite la nivel bilateral sau multi-
lateral?®. Obiectivul principal este acela de a facilita
cooperarea intre autoritatile judiciare ale Statelor-
Membre. Aceasta implicd faptul cd Conventia UE
din 29 mai 2000 nu constituie in sine singura baza
juridica ce poate fi folosita pentru formularea unei
cereri de asistentd judiciard. Cererea va trebui deci
intotdeauna sa faca trimitere la dispozitiile perti-
nente ale celorlalte instrumente aplicabile®.

In virtutea art. 3, par. 1, asistenta judiciara poate
fi de asemenea solicitata si acordatd in vederea
cercetarii faptelor pedepsite prin sanctiuni adminis-

25 Nilsson, H., Merits of multilateral treaties on extradition and
on mutual legal assistance in criminal matters: theory and
practice, Work Product of the 114-th International Seminar,
UNAFEI, 2005, p. 8.

JO C 197 din 12.7.2005. Intrarea sa in vigoare a necesitat opt
ratificari, iar acest proces a fost unul de duratd. Conventia a
intrat in vigoare, in sfirsit, in data de 23 august 2005. Acesta
inlocuieste Decizia-cadru 2002/465/JAI a Consiliului, din 13
iunie 2002 privind echipele comune de ancheta.

7 JO C326din 21.11.2001.

% Aceastd Conventie nu a fost destinata sa fie un tratat indepen-
dent, ci de a completa Conventia din 1959 a Consiliului Europei
si Protocolul acesteia. Conventia UE din 2000 uneste intr-un
mod actual tratatele in materie adoptate ulterior, reflectind nu
doar influienta “bunelor practici” la care ne-am referit mai sus,
ci si dezvoltarea unor noi metode si mecanisme de investigatie.
Bernanrd, D., De Buck, B., Jucatori §i canale pentru obtinerea
de probe in Uniunea Europeana, Bruxelles, 2006, p.4.

26

29

trative, cu conditia ca sa fie prevazut un recurs in
fata unei jurisdictii competente in special Tn materie
penald. Aceastd extindere in raport cu Conventia
europeand de asistentd judiciard din 1959, aplica-
bila doar la procedurile judiciare, era deja preva-
zutd la art. 49 (a) al Conventiei de aplicare a acor-
dului Schengen din 1990. De mentionat ca aceasta
permite formularea cererilor de asistentd reciproca
in anumite situatii care nu sunt acoperite sau sunt
acoperite doar intr-o masura limitatd de Conventia
din 1959 de asistenta reciproca in materie penala,
si sunt aplicabile doar procedurilor judiciare. De
exemplu, ,,Ordnungswidrigkeit**”, conform legisla-
tiei germane, este o infractiune care se pedepseste
cu amenzi impuse de autoritdtile administrative.
Conventia din 1959 de asistenta reciproca in materie
penald acoperd doar etapa judiciara a ,,Ordnung-
swidrigkeit”; cu toate acestea, in cel de-al Doilea
Protocol Aditional din 2001 la Conventia din 1959
de asistenta reciproca in materie penald se include si
acest tip de procedure administrative’'.

Potrivit art. 3, par. 2, asistenta judiciara in cadrul
procedurilor penale si a procedurilor administrative
vizate la par. 1 poate, de asemenea, sa fie acordata
pentru fapte ce pot angaja responsabilitatea unei
persoane juridice din statul solicitant. Aceastd
dispozitie intdreste cooperarea judiciard in dome-
niul responsabilititii persoanelor juridice: faptul
ca legea statului caruia i se solicita asistenta nu
prevede responsabilitatea persoanelor fizice pentru
faptele respective nu poate in sine antrena refuzul
cererii de asistenta judiciara.

in lumina prevederilor Conventiei UE din 2000,
cererile de asistentd reciproca (art.6) si schimburile
spontane de informatii (art.7), ca regula, trebuie sa
fie adresate direct autoritatilor judiciare compe-
tente teritoriale; aceasta existd ca posibilitate in
cazul solicitarilor pentru instituirea procedurilor
intr-un alt stat membru, in conformitate cu art. 21 al
Conventiei Europene din 1959 de asistenta juridica
reciprocd in materie penald (art. 6.1)%2. Aspectul
respectiv schimba caracterul asistentei judiciare,
din reactiva in proactiva®.

O autoritate judiciard sau o autoritate centrala

3 Aproximativ: tulburarea linistii publice.

3 Cooperarea judiciard in materie penald, Proiect de Infritire
intre Romania si Austria, PHARE RO 2005/IB/JH 03, p. 45.
32 Articolul 6 al Conventiei din 2000 inlocuieste urmatoarele
prevederi: Articolul 15 al Conventiei din 1959 de asistenta
reciprocd in materie penald, care prevedea ca, exceptind cere-
rile de asistenta reciproca in caz de urgentd, acestea sa fie
trimise Ministerelor de Justitie, precum si art. 53 al Conventiei
de aplicare a Acordului Schengen, care le dadea autoritatilor
judiciare posibilitatea de a comunica direct unele cu celelalte.
Cooperarea judiciard in materie penald, Proiect de Infratire
intre Romania si Austria, PHARE RO 2005/IB/JH 03, p.55.
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dintr-un stat membru poate sd ia contactul direct
cu politia sau cu autoritatea vamala dintr-un alt stat
membru in ceea ce priveste livrarile supravegheate
(art. 12), echipele comune de ancheta (art. 13) si
anchetele sub acoperire (art. 14), (art.6.5), sau in ceea
ce priveste cererile de asistenta reciproca referitoare
la procedurile cu o autoritate administrativa dintr-un
alt stat membru (art. 6.6). Statul membru poate sa
declare ca nu aplica aceasta clauza sau poate opta
pentru aplicarea acesteia in anumite conditii*.

Exista exceptii de la regula stabilirii de contacte
directe: cererile pot fi trimise sau Inapoiate intre
autoritatile centrale sau Intre o autoritate centrala si
o autoritate judiciard, de exemplu,

— In dosare complexe sau

— In situatiile in care solicitarea se adreseaza mai
multor autoritdti competente (art. 6.2).

In anumite situatii este chiar obligatoriu si se
mearga prin intermediul autoritatilor centrale:

— Cererile pentru transferul temporar sau tran-
zitarea persoanelor detinute (dupa cum se mentio-
neaza la art. 9 al Conventiei din 2000 si la art. 11
al Conventiei din 1959 de asistenta reciprocd in
materie penald); si

— Comunicdrile de informatii din cazierele judi-
ciare (dupa cum se mentioneaza la art. 22 al Conven-
tieidin 1959 de asistenta reciprocd in materie penald).
Cu toate acestea, solicitarile de copii ale hotararilor
de condamnare si ale masurilor in conformitate cu
art. 4 al Protocolului Aditional la Conventia din
1959 de asistenta reciproca in materie penala se pot
adresa direct autoritatilor competente (art. 6.8).

Ratiunea acestor prevederi este aceea ca in majo-
ritatea statelor membre Ministerele de Justitie detin
competenta in ceea ce priveste transferul temporar
al persoanelor detinute si transmiterea comunica-
rilor referitoare la informatiile din cazierele judi-
ciare®.

3 Livrarile supravegheate, echipele comune de ancheta si anche-

tele sub acoperire se referd la aspecte in cadrul cérora, in
anumite state membre, organele de aplicare a legii pot juca un
rol important, in timp ce in alte state membre acestea se pot
afla sub control judiciar direct. Conform legislatiei roméane,
posibilitatea comunicarii directe apare in art. 14 din Legea nr.
302/2004 modificata: solicitarile de asistenta juridica reciproca
pot fi trimise direct de catre autoritatile judiciare solicitante
autoritatilor judiciare solicitate, dacd instrumentul internati-
onal aplicabil in relatia dintre Statul solicitant si Statul soli-
citat reglementeaza acest tip de transmitere (art.14 alin. 1 din
Legea nr. 302/2004 modificata). Daca cererile sunt trimise
direct in cazuri urgente, atunci simultan trebuie trimisa o copie
si Ministerului Justitiei sau Parchetului de pe langa Inalta
Curte de Casatie si Justitie, dupa caz (art. 14 al. 2 din Legea
nr. 302/2004 modificatd). in baza art. 14 alin. 4 din Legea nr.
302/2004 modificatd, se pot transmite direct si Organizatiei
Internationale a Politiei Judiciare (Interpol).

3 Conform art. 187 al. 1 din Legea nr. 302/2004 modificata,
Romania este obligata sa comunice extrasele si informatiile din

Solicitarile urgente pot fi facute prin Interpol
sau prin intermediul oricdrui organism compe-
tent, conform prevederilor introduse prin Tratatul
privind Uniunea Europeana (de exemplu, Europol
sau al unui organism care urmeaza a fi creat, cum
ar fi Eurojust, dacd este autorizat sa indeplineasca
aceasta functie)*®.

Deoarece a avut in vedere principalul deza-
vantaj al asistentei judiciare actuale, adicad intirzi-
erile prea mari in ceea ce priveste executarea cere-
rilor, Conventia din 2000 prevede ca autoritatea
solicitanta din statul membru sa poata specifica
un termen limita, explicind, de asemenea, moti-
vele acestuia (art. 4.2). Aceasta prevedere este utila
pentru a se evita situatia In care, in cursul procedu-
rilor care implica persoane aflate in stare de arest
preventiv, ne-executarea cererii intr-o anumita peri-
oada de timp poate conduce la eliberarea persoanei
invinuite de savirsirea unei infractiuni*’. Nu trebuie
de abuzat de posibilitatea de a stabili termene. Prin
urmare, statul solicitant ar trebui doar s specifice
un termen limita care, in opinia sa, sa fie rezonabil
sau necesar in anumite circumstante speciale®®.

cazierele judiciare, care-i sunt solicitate de autoritdtile judi-
ciare ale unui Stat striin solicitant §i care sunt necesare intr-o
cauza penald, in aceeasi masura in care acestea pot fi comu-
nicate autoritdtilor judiciare romane intr-o situatie similara.
Informatiile din cazierele judiciare trebuie sa fie transmise de
serviciul specializat al Ministerului Justitiei, in conformitate
cu Art.1872 si 1873 din sectiunea privind asistenta juridica
penald in general a Legii nr. 302/2004 modificate. Art.1872 al.
1 al legii obligd Romania sa informeze un Stat strdin cu privire
la toate condamnarile penale si masurile ulterioare luate cu
privire la cetatenii respectivului Stat strdin, asa cum au fost
acestea introduse in cazierele judiciare. Astfel de informatii
trebuie comunicate cel putin o datd pe an. Dacéd persoana in
cauza are cetatenia a doud sau mai multe state, atunci informa-
tiile trebuie transmise fiecaruia dintre statele implicate, 1n situ-
atia In care persoana nu are nationalitatea romina (Art.1872.2
din Legea nr. 302/2004 modificata). Romania trebuie sa trimita
oricarui Stat strdin, la solicitarea sa, in cazuri speciale, o copie
dupa condamnarile gi masurile luate, precum si orice alte infor-
matii referitoare la acestea, pentru a-i permite statului sa stabi-
leasca daca sunt necesare alte masuri la nivel national (Art.
1872 al. 3 din Legea nr. 302/2004 modificatd). Art.1873 al. 1
din lege prevede ca Ministerul Justitiei este autoritatea compe-
tentd. De asemenea, informatiile similare, primite din partea
autoritatilor competente ale Statelor strdine in cadrul schim-
bului de informatii, trebuie sa fie primite de Ministerul Justi-
tiei, care are sarcina de a le transmite autoritatilor competente,
in vederea luarii de masuri in conformitate cu competentele
lor, in ceea ce priveste recunoasterea si, respectiv, inregis-
trarea hotdrarilor penale straine (Art.1873 al.. 2 din Legea nr.
302/2004 modificata).
Art.6.4 al Conventia din 29 mai 2000 privind asistenta reci-
procd in materie penald dintre Statele Membre ale Uniunii
Europene.
37 Cooperarea judiciard in materie penald, Proiect de Infritire
intre Romania si Austria, PHARE RO 2005/IB/JH 03, p. 52.
3 Conventia din 1959 de asistentd reciproca in materie penald
nu obliga statul solicitat sd respecte anumite termene limita.
Articolul 4 al acesteia prevede doar c4, la solicitarea expresa a
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Statul solicitat are sarcina de a:

» Executa cererile de asistenta cit mai curind cu
putintd,

* Avea in vedere termenele stabilite, pe cit posibil
(art. 4.2), si

* Informa statul solicitant de indata ce este posibil,
daca poate anticipa ca nu poate respecta termenul
limita si de a indica estimativ timpul necesar pentru
executarea cererii. Autoritatile din statul solicitant
trebuie sa indice cu promptitudine daca isi mentin
cererea chiar §i in aceste conditii. Ulterior, autori-
tatile ambelor state pot cadea de acord cu privire la
actiunile ulterioare (art. 4.4).

Fiecare stat membru este obligat sa trimitd docu-
mentele procedurale destinate persoanelor care se
afla pe teritoriul unui alt stat membru direct prin
posta (art. 5.1). Prevederea doreste sa asigure ca
documentele procedurale pot fi trimise si comu-
nicate cit mai repede cu putintd de catre un stat
membru, atunci cind destinatarul este localizat pe
teritoriul unui alt stat membru (corespunde, in mare,
cu aranjamentele art. 52 din Conventia de aplicare
a Acordului Schengen (abrogat prin Conventia din
2000), care prevedea, cu toate acestea, doar posibi-
litatea de a trimite actele procedurale (citatii si hota-
riri judecatoresti) direct prin posta.

Intr-un numar limitat de situatii, documentele
pot fi trimise prin intermediul autoritatilor compe-
tente ale statului solicitat, in special daca:

* Fie nu se cunoaste, fie este nesigura adresa
persoanei careia 1i este destinat documentul;

* Legislatia procedurala relevanta a statului soli-
citant prevede dovada comunicdrii documentului
catre destinatar, alta decit cea care poate fi obtinuta
prin posta;

* Nu a fost posibil sa se trimitd documentul prin
posta; sau

» Statul solicitant are motive justificate sa consi-
dere ca trimiterea prin posta va fi ineficienta sau nu
e adecvata (art. 5.2).

Conventia UE din 2000 contine si alte inovatii
importante in materia asistentei juridico-penale
internationale. Una dintre cele mai interesante
consta In faptul ca aceasta “rastoarnd” unul dintre
principiile fundamentale ale asistentei juridice in
materie penald conform caruia legea aplicabila la
executarea cererii este cea a statului solicitat. O
modificare importantd introdusd prin Conventia
din 2000 este regula conform careia statul solicitat
trebuie sa respecte formalitatile si procedurile indi-
cate special de catre statul solicitant®™.

partii solicitante, partea solicitatd sa specifice data si locul de
executare a comisiei rogatorii.
% Joutsen, M., The European Union and Cooperation in Criminal

Statul solicitat poate deroga de la indeplinirea
acestor formalitati si proceduri daca:

— Sunt contrare principiilor fundamentale de
drept din statul solicitat.

— Conventia UE din 2000 specifica i1n mod
special cd executarea solicitarilor este reglementata
prin legea statului solicitat (art.4.1). Aceasta situ-
atie se aplica in special livrarilor supravegheate (art.
12), echipelor comune de ancheta (art. 13) si anche-
telor sub acoperire (art. 14).

Conventia din 2000 permite utilizarea de tehnici
moderne de comunicare: cererile de asistenta reci-
proca si schimburile spontane de informatii pot fi
inaintate nu numai in scris, ci si prin orice mijloc
capabil sa produca un inscris in conditii care sa-i
permita statului destinatar sa stabileasca autentici-
tatea (art.6.1). Prin urmare, o trasatura importanta si
inovatoare a Conventiei din 2000 este ca cererile pot
fi formulate si solutionate, printre altele, prin fax si
e-mail. In plus, nu i se interzice statelor membre si
fie de acord si sa accepte cereri verbale, de exemplu
in situatiile in care circumstantele sunt extrem de
urgente si pe baza faptului ca vor fi confirmate in
scris cit mai curind cu putinta.

O altd inovatie consta in faptul ca pentru prima
datd, o conventie multilaterald privind cooperarea
internationala in materie penald include reguli cu
privire la protectia datelor cu caracter personal,
schimbate intre statele membre. Aceste reguli au
fost necesare, printre altele, deoarece Conventia din
2000 prevede anumite metode de anchetda care nu
sunt exclusiv judiciare, cum ar fi schimbul spontan
de informatii (art. 7), livrarile supravegheate (art.
12) si anchetele sub acoperire (art.14)%.

Expresia ,,datele cu caracter personal” a fost
utilizata in sensul art. 2(a) al Conventiei Consiliului
Europei din 1981 privind protectia persoanelor in

Matters: the Search for Balance, The European Institute for
Crime Prevention and Control, affiliated with the United
Nations, Helsinki, 2006, p. 20.

Sunt acoperite in special urmatoarele situatii:

* datele obtinute prin videoconferinta (art. 10) sau prin tele-
conferintd (art.11): datele derivate dintr-o declaratie facuta de
un martor intr-un stat membru in cursul unei video-conferinte,
de exemplu, intr-o confruntare respectiva procedura este inde-
plinita, in masura in care datele sunt utilizate de autoritatile
statelor membre competente pentru locatia unde este infatisat
martorul,

« datele strinse de echipele comune de ancheta (art. 13); datele
derivate din audierea unui martor pe teritoriul statului membru
care doreste sa foloseasca datele (exceptie de la art.13.10, unde
limitarea este la acele cazuri in care datele ,,sunt disponibile
altfel”),

» datele obtinute pe teritoriul statului solicitant prin intermediul
interceptarilor telecomunicatiilor de pe teritoriul national, cu
sprijinul furnizorilor de servicii (art. 19), cu privire la subiectul
prezent pe teritoriul statului membru care realizeaza intercep-
tarea.
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ceea ce priveste prelucrarea automata a datelor cu
caracter personal: ceea ce inseamna orice informatii
referitoare la o persoana identificata sau identifica-
bila (,,subiectul datelor”), indiferent de maniera in
care sunt arhivate sau prelucrate datele cu caracter
personal. Persoana identificabila este cea care poate
fi identificata, direct sau indirect, prin referirea la
un numar de identificare sau la unul sau mai multi
factori specifici identitatii sale fizice, mentale, fizi-
ologice, economice, culturale sau sociale.

Conventia UE din 2000 prevede anumite forme
sau metode de asistenta reciproca in scopul comba-
terii infractionalitatii internationale in relatiile
transfrontaliere: art. 12-14 ale acestei conventii
prevad un cadru juridic pentru metodele opera-
tive de asistentd juridica reciproca, si anume livra-
rile supravegheate, echipele comune de ancheta si
anchetele sub acoperire*!.

Conventia de aplicare a Acordului Schengen a
introdus prevederi referitoare la operatiunile politi-
enesti transfrontaliere (art. 40) aplicate, de exemplu,
in situatiile de trafic de droguri, trafic de persoane si
trafic de arme, falsificarea documentelor si spalarea
de bani. in plus, Conventia privind asistenta reci-
proca si cooperarea dintre administratiile vamale
(Napoli IT) din 18 decembrie 1997 a pus bazele faci-
litarii anchetelor transfrontaliere.

Alte forme de asistenta prevazute prin Conventia
UE din 2000 includ: restituirea bunurilor obti-
nute prin mijloace infractionale (art. 8), transferul
temporar al persoanelor detinute (art.9), audierile
prin videoconferinta (art. 10) si teleconferintd (art.
11), precum si interceptarile de telecomunicatii (art.
17-22).

Pentru prima oard existd o conventie multilate-
rala privind asistenta reciprocd in materie penald
care se ocupa de interceptarea internationald a tele-
comunicatiilor intr-o maniera concretd, deoarece se
concentreaza pe aspectele traditionale ale intercep-
tarilor de telecomunicatii, insa, in acelasi timp, se
referd si la progresele recente, iar prevederile sunt
suficient de generale pentru a asigura, in masura
posibilului, adaptabilitatea lor la progresele viitoare.

De mentionat ca dispozitiile privind intercepta-
rile prin telecomunicatii au constituit obiectul unor
dezbateri profunde. Statele membre au dispozitii
diferite cu privire la conditiile 1n care interceptarea
telecomunicatiilor este permisa. Cu toate acestea,
avind 1n vedere usurinta cu care oamenii se pot
deplasa in interiorul Uniunii Europene, si luind in

4 Echipele comune de ancheti au fost, de asemenea, reglemen-

tate in Decizia Cadru 2002/465/JHA din 13 iunie 2002, care
e acum inlocuita de prevederile relevante ale Conventiei din
2000 aplicabile statelor membre care au ratificat Conventia.

consideratie, de asemenea, usurinta cu care comuni-
catiile pot fi interceptate, probabil, aceasta va deveni
o problema ce 1n ce mai importanta. Solutia de baza
in acest sens a fost de a permite interceptarea, dar sa
fie informate autoritatile din statele in cauza*.

La Consiliul European de la Tampere, organizat
intre 15 si 16 octombrie 1999, s-a conchis ca marea
infractionalitate economica este extrem de relevanta
si ca spalarea de bani reprezintd Tnsasi inima crimei
organizate si trebuie starpitd din radacini oriunde
apare. In consecint, in iunie 2000 Franta a inaintat
un proiect de instrument referitor la asistenta reci-
proca, inclusiv cea privind informatiile referitoare
la conturile bancare. Initial, instrumentul fusese
incadrat ca o noud conventie; cu toate acestea, in
cursul negocierilor ulterioare a fost transformat
in Protocol la Conventia din 2000. in plus, a fost
completat cu anumite prevederi care nu erau initial
stipulate (art.3 si 9), si nu s-a mai inclus o prevedere
care exista In proiectul initial referitoare la abolirea
cerintei privind dubla incriminare.

Art. 1-4 ale Protocolului din 2001 contin preve-
deri care au drept obiectiv imbunatatirea asistentei
reciproce in ceea ce priveste informatiile deti-
nute de banci. Solicitarile se pot referi la identifi-
carea conturilor bancare deschise pe numele unor
persoane fizice sau juridice (art. 1), descrierea (art.
2) si monitorizarea tranzactiilor bancare pe o durata
de timp determinata (art. 3).

Articolele 5 si 6 au scopul de a grabi si de a
simplifica procedurile atunci cind, in cursul execu-
tarii unei solicitari de asistenta reciproca, se pare ca
ar putea fi necesara si o0 masura suplimentara. Apli-
carea acestora nu se limiteaza la asistenta privind
conturile bancare. Articolele 7-10 ale Protocolului
din 2001 includ prevederi care au drept scop limi-
tarea sau monitorizarea aplicarii motivelor de refuz.
Aplicarea acestora nu se limiteazd la asistenta
privind conturile bancare, ci se aplica solicitarilor
asistenteo juridice reciproce in general. Articolul 7
interzice statelor membre sa invoce secretul bancar
ca motiv al refuzului. Articolul 8 interzice statelor
membre sa invoce ca unic motiv de refuz fapt ca
infractiunea e tratatd de statul solicitat doar ca
infractiune fiscala (art. 8.1)*%.

In scopul asistentei juridice reciproce dintre

4 Nilsson, H., Merits of multilateral treaties on extradition and
on mutual legal assistance in criminal matters: theory and
practice, Work Product of the 114th International Seminar,
UNAFEI, 2005, p. 10.

4 Articolele 8.1 si 8.2 reproduc continutul Articolelor 1 si 2
ale Protocolului Aditional din 1978 la Conventia din 1959
de asistenta judiciard. Cu toate acestea, Protocolul din 2001
nu permite nici un fel de rezerve la aceasta prevedere (Arti-
colul 11).
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statele membre nici un fel de infractiune nu poate fi
considerata drept infractiune politica (art. 9.1). Cu
toate acestea, statele membre pot deroga de la acest
principiu prin declaratie, cu exceptia urmatoarelor
infractiuni teroriste:

* Infractiunile mentionate la art. 1 si 2 din
Conventia Europeand privind reprimarea teroris-
mului din 27 ianuarie 1977, cum ar fi luarea de
ostatici, utilizarea armelor de foc si a explozibi-
lilor, actele de violenta impotriva vietii sau libertatii
persoanelor sau care creeaza pericol colectiv pentru
persoane.

* Infractiunile de asociere care corespund descri-
erii comportamentului mentionat la art. 3.4 din
Conventia din 27 septembrie 1996 referitoare la
extradarea intre statele membre ale UE, comiterea
uneia sau mai multora dintre infractiunile mentionate
la art. 1 si 2 ale Conventiei Europene privind Repri-
marea Terorismului din 27 ianuarie 1977 (art. 9.2).

Un alt progres recent in cadrul Pilonului III
privind Cooperarea Politieneascd si Judiciara a
Uniunii Europene a fost consolidarea principiului
recunoagterii reciproce stabilit prin Consiliul
European de la Tampere din 1999 si intarit prin
Programul de la Haga din 2004. Recunoasterea
reciproca este principiul prin care o decizie a auto-
ritdtii judiciare a unui stat membru este recunoscuta
si, daca este necesar, executata in alt stat membru*.

In baza concluziilor Consiliului European de la
Tampere, in cadrul caruia s-a afirmat ca recunoas-
terea reciproca ar trebui sa devina piatra de temelie
a cooperarii judiciare din cadrul Uniunii, au fost
adoptate Decizii-cadru sau sunt documente dispo-
nibile in stadiul de proiect, care aplica acest prin-
cipiu la stadiul ante-procesual, in scopul obtinerii
de probe, la stadiul procesual, in scopul folosirii
acestor probe, precum si la stadiul postprocesual, in
scopul executarii hotaririlor definitive de impunere
de pedepse financiare, de confiscare, precum si a
hotaririlor care se refera la o sentintd cu Inchisoarea
sau la o masura privativa de libertate.

In urma unei cereri efectuate la Consiliul Euro-
pean de la Tampere, in vederea imbunatatirii coope-
rarii si coordondrii urmaririlor penale In situatii indi-
viduale, precum si la un nivel mai strategic, in anul
2002 a fost instituitd Unitatea de Cooperare Judiald
numitd Eurojust. In acest sens Consiliul European
de la Tempere a conchis ca: “in vederea consoli-
darii luptei impotriva formelor grave de crimina-
litate organizata, Consiliul European a decis ca

4 Fichera,M., Mutual Recognition in Criminal Matters From Its

Creation to the New Developments in the Lisbon Treaty (Draft
version), UACES seminar- Edinburgh, UK, 1-3 September
2008, p.1.

ar trebui infiintatd o unitate (Eurojust) compusa
din procurori, magistrati sau ofiteri de politie de
competenta echivalentd, selectati din fiecare stat
membru, conform sistemului sau juridic. Eurojust
trebuie sa aiba sarcina de a facilita o buna coordo-
nare a autoritatilor nationale de urmarire penald
si de sprijinire a anchetelor penale in cazurile de
criminalitate organizatd, in special pe baza anali-
zelor Europol, precum §i a cooperarii strinse cu
Reteaua Judiciara Europeand, in special in scopul
de a simplifica executarea comisiilor rogatorii.
Consiliul European a solicitat Consiliului sa adopte
de instrument juridic este necesar, pina la sfirsitul
anului 20017%.

Eurojust este constituitd dintr-o echipa de inalt
nivel compusa din juristi, avocati, procurori si jude-
catori, precum si din alti experti juridici din fiecare
stat membru al Uniunii Europene. Eurojust poate
acorda asistentd juridicd imediata si ajutd ancheta-
torii, procurorii i judecatorii din statele membre,
in cazuri de crime sau delicte cu caracter transna-
tional*. Eurojust poate sfatui autoritatile unui stat
membru de a lua anumite masuri si sa initieze si /
sau sa coordoneze anchete sau sa constituie echipe
de investigatie. Cu toate acestea, Eurojust nu are
dreptul sa initieze sau sa desfasoare propriile inves-
tigatii. Acest nou serviciu nu aduce atingere legis-
latiilor nationale si nu are vocatie de a le armoniza.
Acesta va ajuta judecatorii si procurorii nationali
in cazuri de crime transnationale, lucrind impreuna
cu Reteaua Judiciara Europeana, care a inceput
sd activeze Tn 1998. Reteaua Judiciard Europeana
fiind o retea descentralizata de procurori si judeca-
tori specializati in cauze penale, are misiunea de a
favoriza in cadrul sau schimburile rapide si efici-
ente de informatii, in timp ce Eurojust este o unitate
centrala?’. Reteaua Judiciara Europeana are puncte
specializate de contact in toate statele membre la
care se poate de adresat pentru sfaturi. Eurojust,
de asemenea, conlucreaza cu Europol, un centru
european de informare, de coordonare si de schimb
compus din vamesi si politigti*®.

In ce priveste asistenta juridica ,,majord” din

4 Judicial Cooperation in the EU: the role of Eurojust, 23rd
Report of Session 2003-04, European Union Committee, p. 7.

4 Eurojust indica judecatorilor si procurorilor locurile din alte
state membre de unde pot obtine informatii necesare si cum
sd procedeze 1n cazuri cu caracter transnational. Acest nou
serviciu gestioneaza comisii rogatorii prin care un stat solicita
altuia sa i se furnizeze informatii sau sa fie desfasurate activi-
tati de cercetare, si sa fie transmise autoritatilor competente.
De asemenea, sprijind OLAF — organizatia anti frauda in UE,
in cazurile care afecteaza interesele financiare ale UE.

47 Judicial Cooperation in the EU: the role of Eurojust, 23rd
Report of Session 2003-04, European Union Committee, p. 16.

4 www.europol.europa.eu.
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cadrul Uniunii Europene, trebuie sa ne amintim de
Conventia Consiliului Europei din 1957 privind
extradarea, astfel cum a fost modificata si comple-
tatd prin Protocolul aditional din 1975 si cel de-al
doilea protocol suplimentar de 1978.

Dupa cum sustine savantul H.Nilsson, ,, trebuie
de reamintit faptul ca Conventia a fost ratificata de
toate statele membre ale Uniunii Europene si este,
in acelasi mod ca si Conventia Consiliului Europei
din 1959 de asistenta juridica in materie penald,
considerata a fi parte integranta din acquis-ul
comunitar al Uniunii*”. Intradevar, Conventia
europeana de extradare din 1957 fiind “primul docu-
ment care implica o actiune comund a mai multor
state, pe linia prevenirii i combaterii criminalitatii
la nivelul Europei’’ in decursul a cateva decenii a
fost fundamentul procedurilor de predare a infracto-
rilor intre statele membre ale Uniunii®'.

Practicienii stiu ca procedurile de extradare sunt
extrem de lente si dificile. De asemenea, in cazurile
in care extradarea este consimtitd de cétre persoana
solicitatd, extradarea poate dura pina la un an, din
cauza procedurilor interne in statul solicitat. Aceasta
stare de fapt nu poate fi considerat satisfacatoare.
Justitia intirziata este justitie refuzata si, In special,
in interesul victimei este important ca extradarea sa
nu fie mult tergiversata in cazul in care suspectul
consimte la extradarea lui. De mentionat ca potrivit
unor estimari realizate de experti, in cadrul Uniunii
Europene cererile de extrddare sunt consimtite in
circa 30% din cazuri si cd timpul mediu de extra-
dare in astfel de cazuri a fost de 8 luni®>.

4 Nilsson, H., Merits of multilateral treaties on extradition and

on mutual legal assistance in criminal matters: theory and
practice, Work Product of the 114th International Seminar,
UNAFEL 2005, p. 11.

50 Docan, V., Mandatul european de arestare — intre necesitate si
permanentizare // www.e-juridic.ro/.../mandatul-european-de-
arestare-—intre-necesitate-si-permanentizare-3439.html.

51 Conventia de la Schengen din 1990 contine, de asemenea,
dispozitii privind extradarea care se refera, de exemplu, la
amnistie, termenii de prescriptie, anumite proceduri simplifi-
cate de extradare, anumite infractiuni fiscale si canale pentru
trimiterea cererilor. O consecintd importantd a adoptarii
regimului Schengen, este faptul ca dacd o “alertd” a intrat in
Sistemul de Informatii Schengen — un sistem computerizat,
care este disponibil in toate statele membre Schengen, are ca
efect automat a unei cereri de arestare provizorie in temeiul
articolului 16 din Conventia europeand privind extridarea.
Acest lucru inseamna, in practicd, cd, in cazul in care un ofiter
de control de frontiera constata, atunci cind el controleaza o
persoana in computerele SIS, ca o “alertd” a fost introdusa in
sistem, el trebuie imediat sd aresteze persoana sau sa se asigure
ca autoritatile de politie competente sa purceada imediat la
arest. A fost in asa fel cd autoritatile italiene au arestat domnul
Ocalan, liderul kurd pentru care Germania a introdus o “alerta”
pe baza mandatelor de arestare efectuate de catre autoritd-
tile judiciare germane. O altd problema este cad autoritatile
germane, ulterior, nu au procesat o cerere oficiala de extradare.

2 Nilsson, H., Merits of multilateral treaties on extradition and

Recunoscind aceste consideratii, Uniunea Euro-
peand a decis s suplineascd Conventia Consiliului
Europei din 1957 cu alte doua conventii: una in
materia extradarii simplificate si alta de o natura
mai generala. Astfel, Conventia privind procedura
simplificatd de extradare intre statele membre ale
Uniunii Europene, adoptata la 10 martie 1995%
prevede ca persoana solicitatd poate fi returnata fara
o audiere oficiala in instantd, sub rezerva consta-
tarii de catre o autoritate judiciard a faptului expri-
marii de bundvoie a consimtimintului, in deplina
intelegere a consecintelor juridice’. Conventia de
asemenea, a ridicat intrebarea daca consimtamintul
la extradare si renuntarea la o audientd in fata unei
instante judecdtoresti presupune o renuntare de la
protectie in conformitate cu principiul specialitatii®.
Din moment ce in procesul elaborarii Conventiei nu
s-a putut ajunge la un acord cu privire la aceasta
problema, statele membre care doresc sa-si pastreze
dreptul de a garanta respectarea principiului speciali-
tatii Tn materia extradarii, pot face acest lucru printr-
o declaratie prezentata la data ratificarii Conventiei.
Cu toate acestea, In principiu, consimtamintul de a
fi extradat implica acordul asupra posibilitatii de a
fi urmarit de asemenea, In baza altor motive decit
cele cuprinse 1n cererea de extradare sau in cererea
de arest provizoriu®®.

A doua conventie, adoptatd la 27 septembrie
1996 este Conventia privind extradarea intre
statele — membre ale Uniunii Europene’’, care abor-
deaza o serie de exceptii de la extradare prevazute
in Conventia din 1957 si cauta sa ridice o serie de
tabuuri in relatiile dintre statele membre ale Uniunii
Europene™. S-a considerat ca intre statele membre,

on mutual legal assistance in criminal matters: theory and
practice, Work Product of the 114th International Seminar,
UNAFE]I 2005, p. 12.

53 Official Journal C 78 of 30.03.1995//europa.eu/.../114015a_
en.htm.

3% Nilsson, H., Merits of multilateral treaties on extradition and
on mutual legal assistance in criminal matters: theory and
practice, Work Product of the 114th International Seminar,
UNAFEI 2005, p. 11.

5 Potrivit principiului specialitatii, autoritatile statului solicitant
nu au dreptul sa foloseasca actele obtinute ca urmare a execu-
tarii cererii in alte scopuri decat cele pentru care a fost solicitata
asistenta (spre exemplu, in vederea cercetarii unei persoane,
folosirea ca mijloace de proba intr-o altd cauza privind o infrac-
tiune pentru care asistenta nu este admisibild). //Asistenta judi-
ciard internationald in materie penald — Ghid, Directia Drept
international si tratate, Ministerul Justitiei, Romania// www.
Jjust.ro/Portals/0/CooperareJudiciara/Justinfo/ghid_Ro2.doc.

¢ Joutsen, M., The European Union and Cooperation in Criminal
Matters: the Search for Balance, The European Institute for
Crime Prevention and Control, affiliated with the United
Nations, Helsinki, 2006, p. 35.

57 Official Journal No C 375 of 12.12.1996 // europa.eu/.../
114015a_en.htm.

% Nilsson, H., Merits of multilateral treaties on extradition and
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care Incearca sd creeze un spatiu de libertate, secu-
ritate si justitie, prin intrarea in vigoare a Trata-
tului de la Amsterdam, obstacolele traditionale ale
extradarii trebuie sa fie reduse cit mai mult posibil.
Prin urmare, in Conventie a fost prevazut in calitate
de principii generale ca extradarea nu ar trebui sa
fie refuzata in legaturd cu anumite exceptii menti-
onate In Conventia din 1957. Acestea se refera la:
a. infractiunile politice, b. infractiunile fiscale, c.
cerinta dublei incrimindri pentru anumite infrac-
tiuni de crima organizata, d. extradarea propriilor
cetateni, e. principiul specialitatii, si f. termeni de
prescriptie®.

Conventia de extrddare dintre statele membre
ale Uniunii Europene din 1996 incearca sa reduca
puterea regimului traditional in ceea ce privette
obiectia nationalitatii. Art. 7 al acestei Conventii
prevede:

1) Extradarea nu poate fi refuzata pe motiv
ca persoana reclamanta este cetdatean al statelor-
membre in sensul art. 6 al Conventiei Europene
privind extradarea.

2) Avind in vedere notificarea referitoare la
art. 18(2), orice stat membru poate declara ca nu va
recunoaste procedura extradarii sau o va autoriza
numai in conditii speciale(...).

Conventia Uniunii Europene a incercat sa trans-
forme obiectia nationalitatii intr-o exceptie si nu
intr-o reguld general acceptatd de cele mai multe
tari europene. Oricum, luind 1n considerare numarul
mare al rezervelor dupa adoptarea ei si de asemenea
intentia slabd a statelor de a-si modifica normele
proprii privind interzicerea extradarii propriilor
cetateni ca efect al ratificarii acestei conventii in
concordanta cu art. 7, se poate concluziona ca incer-
carea anularii obiectiei nationalitatii nu a izbutit®.

Cinci ani mai tirziu, la 1 1anuarie 2004 Decizia-
cadru privind mandatul european de arestare®
inlocuieste atit Conventia din 1996, cit si celelalte
tratate In domeniu in concordanta cu art. 31(1) din
Decizia-cadru® (aceaste Conventii raminind aplica-

on mutual legal assistance in criminal matters: theory and
practice, Work Product of the 114th International Seminar,
UNAFEI, 2005, p. 12.

% Joutsen, M., The European Union and Cooperation in Criminal
Matters: the Search for Balance, The European Institute for
Crime Prevention and Control, affiliated with the United
Nations, Helsinki, 2006, p. 36.

60 Stanila, L.M., Mandatul european de arestare. Problematica
implementarii deciziei cadru nr. 584/13.06.2002 in statele
membre ale Uniunii Europene, Revista de Stiinte Juridice, nr.2,
2007, p. 94 // drept.ucv.ro/RSJ/Articole/2007/RSJ2/011 Stanila.
pdf.

¢ Framework Decision 584/13.06.2002 for the creation of the
European Arrest Warrant.

2 Potrivit acestui articol ,, Fard a aduce atingere aplicarii aces-
tora in relatiile dintre statele membre §i statele terte, prezenta

bile doar intre un stat membru al Uniunii si celelalte
state ale Europei care nu sunt membre ale Uniunii
(p.3.art.31))%. De asemenea, potrivit al. 2 al art. 31
din Decizia-cadru, statele membre pot continua sa
aplice acordurile sau aranjamentele bilaterale sau
multilaterale in vigoare la data adoptarii prezentei
decizii-cadru, in masura in care acestea permit
aprofundarea sau extinderea obiectivelor acesteia
si contribuie la simplificarea sau facilitarea sporita
a procedurilor de predare a persoanelor care fac
obiectul unui mandat european de arestare®.

decizie-cadru inlocuieste, de la 1 ianuarie 2004, dispozitiile
corespunzdtoare ale urmdtoarelor conventii aplicabile in
materie de extradare, in relatiile dintre statele membre: a)
Conventia europeana privind extradarea din 13 decembrie
1957, Protocolul aditional al acesteia din 15 octombrie 1975,
al doilea Protocol aditional al acesteia din 17 martie 1978 si
Conventia europeand pentru reprimarea terorismului din 27
ianuarie 1977, in partea referitoare la extradare; b) Acordul
intre cele doudsprezece state membre ale Comunitatilor Euro-
pene privind simplificarea si modernizarea modalitatilor
de transmitere a cererilor de extradare, din 26 mai 1989; c)
Conventia privind procedura simplificata de extradare intre
statele membre ale Uniunii Europene, din 10 martie 1995, d)
Conventia privind extradarea intre statele-membre ale Uniunii
Europene, din 27 septembrie 1996, e) titlul III, capitolul 4,
din Conventia de punere in aplicare din 19 iunie 1990 a Acor-
dului Schengen din 14 iunie 1985 privind eliminarea treptatd a
controalelor la frontierele comune”.

®  Principalele argumente care au impus instituirea mandatului
european de arestare §i importanta acestuia in etapa actuald
rezultd din preambulul deciziei-cadru sunt urmatoarele:
“- aparitia unor greutdti in extradarea unor persoane in baza
Conventiei europene de extrddare, determinate in general
de procedura care impunea anumite norme prin care scadea
operativitatea;
— cresterea criminalitdtii §i a necesitatii atingerii obiectivului
propus de asigurare a unui spatiu de libertate, securitate §i
Justitie;
— pericolul tot mai accentuat al terorismului §i necesitatea
coordonarii eforturilor de prevenire gi combatere,
— bariera impusa in activitatea de combatere a criminalitatii
de nerecunoasterea unor hotariri judecatoresti de catre statele
membre (la nivelul Uniunii Europene);
— adoptarea celor trei Conventii care la ora actuala fac parte
din acquis-ul UE;
— cregsterea increderii reciproce intre statele membre prin
recunoasterea hotaririlor judecdtoresti si a efectelor acestora;
— asigurarea respectarii la nivelul Uniunii a drepturilor si
libertdtilor fundamentale ale cetatenilor, evitarea expulzdrii
sau extradarii, catre un stat in care exista un risc serios de
aplicare a unei pedepse cu moartea ori a altor pedepse ori
tratamente inumane sau degradante”.

¢ Statele membre pot incheia acorduri sau aranjamente bilaterale
sau multilaterale dupa data intrarii in vigoare a Deciziei-cadru,
in masura in care acestea permit aprofundarea sau extinderea
continutului acesteia si contribuie la simplificarea sau facili-
tarea sporitd a procedurilor de predare a persoanelor care fac
obiectul unui mandat european de arestare, in special stabilind
termene mai scurte decit cele fixate la art. 17 din Decizia-cadru,
extinzind lista infractiunilor prevazute la art. 2 al. 2, limitind si
mai mult motivele de refuz prevazute la art. 3 si 4 sau scazind
pragul prevazut la art. 2 al.1 sau 2, sub conditia cd acordurile
si aranjamentele mentionate astfel sa nu afecteze in nici un fel
relatiile cu statele membre care nu sunt parti la acestea.
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Adoptarea Deciziei cadru nr. 584/13.06.2002
privind mandatul european de arestare (MEA) este
considerat a fi cel mai semnificativ moment in
procesul de dezvoltare a cooperarii juridice intre
Statele Uniunii Europene®. Trei evenimente majore
au contribuit dupa anul 1996 la producerea unei
schimbari in atitudinea fatd de regimul extradarii in
Europa:

a) Statutul de la Roma al Curtii Penale Internati-
onale a fost adoptat in iulie 1998. Art. 102 din acest
Statut face diferenta intre conceptele ,predare”
si ,extradare” si a determinat ample dezbateri cu
privire la modificarea clauzelor constitutionale ce
reglementeaza dreptul cetitenilor de a nu fi extra-
dati®.

b) Al doilea mare eveniment a avut loc in
anul 1999, Ila intilnirea Consiliului European de
la Tampere®’. Rezultatele discutiei in acest sens
au contribuit definitiv la adoptarea Deciziei-
cadru privind mandatul european de arestare si de
asemenea la limitarea expulzarii.

¢) Ultimul moment s-a consumat la 11 septem-
brie 2001, cind atacurile asupra SUA au facut ca cei
mai multi sefi de state europeni sd admitd impor-
tanta cooperarii in contextul international si sa faca
un compromis cu unele reguli traditionale, cum ar
fi obiectia nationalitatii si principiul dublei incrimi-
nari.

Mecanismul mandatului european de arestare se
referd la un transfer fortat al unei persoane dintr-un
stat membru 1n altul, substituindu-se extradarii si
extinzindu-se in toate materiile, prin recunoasterea
mutuald a deciziilor in justitie, decizii care trebuie
executate automat pe Intreg teritoriul Uniunii Euro-
pene®®. Procedura greoaie a extradarii a fost substi-
tuitd printr-o procedura rapida, asemanatoare proce-
durii de arestare efectuate de autoritatile juridice
locale. Acest proces nu mai are nevoie de a merge

% Stanila, L.M., Mandatul european de arestare. Problematica
implementarii deciziei cadru nr. 584/13.06.2002 in statele
membre ale Uniunii Europene, Revista de Stiinte Juridice, nr.2,
2007, p. 93// drept.ucv.ro/RSJ/Articole/2007/RSJ2/011 Stanila.
pdf.

% Ibidem, p.95.

7 in special punctul (35), respectiv ca ar trebui sa fie eliminati,
intre statele membre, procedura formald de extradare pentru
persoanele care incearca sa se sustraga justitiei dupa ce au facut
obiectul unei condamnari definitive si sa fie accelerate proce-
durile de extradare privind persoanele banuite ca ar fi savirsit o
infractiune. Totodata s-a avut in vedere cd toate statele membre
sau anumite state membre sunt parti la diferite conventii in
domeniul extradarii, printre care Conventia europeand privind
extradarea din 13 decembrie 1957 si Conventia europeand
pentru reprimarea terorismului din 27 ianuarie 1977.

% Docan, V., Mandatul european de arestare — intre necesitate si
permanentizare // www.e-juridic.ro/.../mandatul-european-de-
arestare-—intre-necesitate-si-permanentizare-3439.html.

prin intermediul autoritatilor centrale, devenind
unul pur-judiciar. Acest lucru este surprinzitor in
opinia Elainei Krivel, deoarece spune ea, ,, acum
doua minute, unele State Membre ale UE nu erau
obligate nici macar sd extradeze pe nationalii lor
unii altora, iar acum in virtutea mandatului euro-
pean de arestare, au eliminat extradarea si actio-
neazd ca o singurd entitate, fara granite, recurgind
la procedurile interne pentru returnarea infracto-
rilor®.”

Un mandat de arestare emis de catre o instanta
intr-un stat va fi recunoscut ca fiind valabil pe intreg
teritoriul UE, si va fi pus 1n aplicare de catre orice si
toate instantele nationale. Ca rezultat, s-a schimbat
si terminologia: nu mai existd state solicitante sau
solicitate, ci state “emitente” si “executante”.

Dupa 7 ani de la adoptarea acestei Decizii-cadru,
s-a relevat importanta sa, prin simplitatea si opera-
tivitatea cu care se realizeaza cooperarea judiciara
intre statele Uniunii Europene, importanta rezultind
din elementele de noutate aduse, printre care:

* Operativitatea procedurilor: Decizia finala
privind executarea mandatului de arest european

ar trebui sa fie luatd Intr-un termen maxim de 90
de zile dupa arestarea persoanei solicitate. In cazul
in care subiectul mandatului consimte, perioada
maxima este de 10 zile din momentul 1n care a fost
dat consimtamintul (art.17).

» Abolirea dublei incrimindri in anumite
cazuri prescrise: principiul dublei incriminari nu
trebuie verificat pentru o lista de 32 de infractiuni
(art.2,al.2), care ar trebui sa fie pedepsite in statul
emitent pentru o perioadd maxima de cel putin 3
ani de Inchisoare si sunt definite de catre legislatia
acestui stat membru’’.

*  “Judicializarea” procedurii de predare:
Noua procedura de predare in baza mandatului de
arest european este retrasa din sfera executivului
si plasatd Tn miinile justitiei. Autoritatile judiciare
sunt abilitate sa elibereze sau sd execute un MEA,
in virtutea legislatiei statului emitent sau executant
(art. 6). In consecinta, avind in vedere ci proce-

% Kirivel, E., Q.C. — IAP Newsletter, 20.02.2003.

0 Aceste infractiuni includ participarea la o organizatie crimi-
nala, terorismul, traficul de fiinte umane, exploatarea sexuala
a copiilor si pornografia infantila, traficul ilegal de narcotice si
substante psihotrope, traficul ilegal de arme, munitii §i explo-
zivi, coruptie, frauda, inclusiv cea care afecteaza interesele
financiare ale Comunitétilor Europene, spalarea produselor
crimei, criminalitatea din domeniul informaticii, infractiunile
impotriva mediului, facilitarea intrarii §i sederii neautori-
zate, omorul §i cauzarea vatamarilor corporale grave, violul,
rasismul si xenofobia, traficul de vehicule furate, falsificarea
de moneda, etc. Pentru infractiunile care nu sunt incluse in lista
mentionatad mai sus sau nu indeplinesc pragul de 3 ani, princi-
piul dublei incriminari se aplica in continuare (art. 2, al. 4).
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dura de executare a MEA este in primul rind una
judiciara, faza administrativd inerentd procedurii
de extradare, de ex.. competenta autoritdtii execu-
tive sa emita decizia finala cu privire la predarea
persoanei cautate statului solicitant, este anulata.

* Predarea nationalilor: Statele membre ale
UE nu mai pot refuza predarea propriilor cetateni.
Decizia-cadru nu include nationalitatea ca fiind un
motiv obligatoriu sau facultativ pentru neexecutare.
In plus, art. 5 al. 3, prevede posibilitatea de a dota
executarea conditionatd cu garantia ca, la condam-
nare, persoana este returnata statului sau de nationa-
litate pentru a-si ispasi acolo pedeapsa.

* Abolirea exceptiei infractiunilor politice:
exceptia infactiunilor politice nu este enumerata
drept motiv obligatoriu sau facultativ de neexe-
cutare a unui MEA. Singurul element restant al
aceastei exceptiei se limiteaza la prevederile pream-
bulului Deciziei-cadru™ si se prezintd sub forma de
o versiune modernizata a unei clauze de non-discri-
minare.

* Abaterea suplimentara de la regula speciali-
tatii: Art. 27 al. 1 din Decizia-cadru permite statelor
membre de a notifica Secretariatul General al Consi-
liului ca, in relatiile lor cu alte state membre, care
au prezentat o notificare similard, consimtamintul
se prezuma ca ar fi fost dat pentru urmarirea penala,
condamnare sau detentie in vederea executdrii unei
pedepse privative de libertate, fie detentie pentru o
infractiune comisa pina la predare, alta decit aceea
pentru care persoana a fost predata.

Cu consecventa si rigoare, statele-membre au
avut in vedere ca prin Decizia-cadru sus-mentio-
natd sa fie respectate drepturile fundamentale si
principiile recunoscute in art. 6 din Tratatul privind
Uniunea Europeana si reflectate in Carta drepturilor
fundamentale a UE, in special in Cap. VI, asigu-
rindu-se ca nimic din Decizia-cadru sa nu poata fi
interpretata ca o interdictie de a refuza predarea unei
persoane impotriva careia a fost emis un mandat
european de arestare, atunci cind exista motive sa se
creada, pe baza unor elemente obiective, ca respec-
tivul mandat de arestare a fost emis cu scopul de a
urmari sau de a pedepsi o persoana pe motive de
sex, rasa, religie, origine etnicd, cetdtenie, limba,
opinii politice sau orientare sexuala, sau de a aduce
atingere situatiei acestei persoane pentru oricare din
aceste motive’.

S-a mentionat in preambulul Deciziei-cadru ca
nimic nu impiedica un stat membru sa aplice normele

Considerentul 12.

2. Docan, V., Mandatul european de arestare — intre necesitate gi
permanentizare // www.e-juridic.ro/.../mandatul-european-de-
arestare-—intre-necesitate-si-permanentizare-3439.html.

sale constitutionale privind respectarea dreptului la
un proces echitabil, libertatea de asociere, libertatea
presei si libertatea de exprimare in alte mijloace de
informare in masa si, totodata, nimeni nu ar trebui
sa fie indepartat, expulzat sau extradat catre un stat
in care exista un risc serios de a fi supus pedepsei
cu moartea, torturii sau altor pedepse ori tratamente
inumane sau degradante.

In urma celor expuse, putem conchide ci
progresele realizate in materia asistentei juridice
in materie penala in cadrul Uniunii Europene sunt
considerabile. Statele membre s-au dotat cu instru-
mente juridice si mijloace tehnice performante care
in mod evident au ameliorat mecanismul asistentei
juridico-penale.

Dupa cum putem observa, lucrarile intreprinse in
acest sens in cadrul UE urmaresc un dublu obiectiv:

* simplificarea procedurii de asistentd juridica
internationala si

* Inldturarea obstacolelor la executarea cererilor
de asistenta.

Astfel, avind la baza tratatele multilaterale in
materia asistentei juridice penale adoptate in cadrul
Consiliului Europei, cit si cele adoptate la nivel
universal, Uniunea Europeand, in vederea actuali-
zarii si completarii acestora, si-a elaborat propriile
tratate Tn domeniu. De mentionat ca tehnica de adop-
tare a unor prevederi cu incidenta in materia coope-
rarii judiciare in materie penald a suferit o adeva-
ratd evolutie, initial fiind preferate conventiile, iar
mai recent, deciziile-cadru si deciziile Consiliului.
Motivul acestei transformari de situatie il repre-
zinta procedura simplificata de implementare a unei
astfel de decizii, nemaifiind necesara ratificarea de
catre statele membre. Utilizarea conventiilor a fost
considerata ca nu ar mai corespunde noilor realitati
sociale europene care reclamd o reactie rapida si
prompta la diversi stimuli. Initiativele Uniunii Euro-
pene care au fost deja implementate, si alte initiative
care au fost propuse sunt demne de luat in conside-
rare din doud considerente: mai intli, aceste initia-
tive sunt noutati in materie si in al doilea rind, ele
demonstreaza tendinta crescinda a statelor membre
ale Uniunii de a trata aspectele penale ca si entitate,
si ca o jurisdictie (penald) lipsitd de frontiere.

Dupa cum s-a mentionat, odatd cu Consiliul
European de la Tampere din 1999, principiul recu-
noasterii reciproce a devenit baza cooperarii judi-
ciare din cadrul UE. Acest principiu urmareste sa
inlocuiasca logica cooperarii de la stat la stat prin
executarea hotaririlor judecatoresti strdine direct
de catre destinatar, In conditii cit mai aproape
posibile de deciziile nationale. Domeniul de apli-
care tot mai mare a recunoasterii reciproce a facut
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punerea In aplicare a hotaririlor judecatoresti mult
mai rapida si eficientd. Mandatul de arest european
care a inlocuit din 2002 procedura de extradare este
prima realizare a acestui principiu §i reprezinta un
real succes in practicd’, recunoasterea reciproca a
deciziilor si a hotaririlor judecatoresti fiind, In mod
traditional, aproape inexistentd in cadrul cooperarii
internationale™.

? De exemplu, unul dintre avantaje constd in faptul ca timpul

mediu de luat pentru a ajunge la o persoand de livrare a fost
redus in mod semnificativ: in timp ce a fost intre 6 luni si un an
si jumdtate pentru predarea unei persoane extradatd acum este
necesara o perioada medie de aproximativ 15 la 45 de zile.
Joutsen, M., The European Union and Cooperation in Criminal
Matters: the Search for Balance, The European Institute for
Crime Prevention and Control, affiliated with the United
Nations, Helsinki, 2006, p. 22.

Concomitent, nu putem trece cu vederea faptul
ca in cadrul UE s-a recurs la o imbunatatire consi-
derabila a mecanismelor de cooperare judiciara.
Cooperarea internationald in materie penala a fost
“slefuitd” prin constituirea unor asemenea meca-
nisme ca Europol, Eurojust, Reteaua Judiciard Euro-
peand, Reteaua magistratilor de legatura, precum si
printr-un sistem destul de riguros de evaluare reci-
proca a practicii de zi cu zi in materia cooperarii
internationale.

Copyright© Victoria TARALUNGA, 2010.
Copyright© Ioan HUTANU, 2010.
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MIGRANTII IREGULARI SI DREPTURILE OMULUI: ANALIZA
PREVEDERILOR INTERNATIONALE ST ALE CONSILIULUI EUROPEI

Diana CUCOS”

HE3AKOHHBIE MUT'PAHTBI U ITIPABA YEJIOBEKA:
AHAJIM3 MEXIYHAPOJIHBIX ITOJIOKEHU U COBETA EBPOIIBI

Hacmoswas cmamvsa cmagum cgoell yenvio uzyuums npooremy 3auumsl npas 4ei06eKa He3aKOHHbIX
MUSPAHTOG C NEePCNEeKMUBbL e6PONECK020 (3aKOHO0amenbCcmeo Kacaemces 2ocyoapemeg-uienos Cogema
Esponwi) u mescoynapoonoeo npasa, ne oceewas npu 3mom 3akonooamenvbcmao Eeponetickoco corwsa.

B cea3u c omcymemeuem docmamouno ungopmayuy OmHOCUMeIbHO He3AKOHHBIX MUSPAHINO08, 60NPOC
UX NONOJICEHUs. OCMAEMCcs c1abo ocgewénnvim. Hezaxonnvie muepanmsl AGNAIOMCA 2pANCOAHAMU, He3a-
KOHHO HAXOOAWUMUCS HA MEPPUMOPUU UHOCMPAHHO20 20cyoapemaa. Tlpakmuxe uzeecmmuvl HECKOIbKO
cnyuaes npedvbl8anus MUSPAHmMos 8 CUMmyayuy OnacHOCmu: 6 noezoke, 8 Nepuod UX He3aKOHHO20 npeobvl-
8anus, No0 apecmom u no eozepaujenuro. Heszasucumo om ux cmamyca 6ce Muecpanmel UMeOm npago
HA 3auumy 8 COOMEEMCMEUU C MeHCOYHAPOOHBIM Npasom. OCHOBHbIE MeHCOYHAPOOHbIe U e8pPOnelicKue
O00KYMeHmbl HO NPABAM Hel08eKa NPedOCMABIAIOM NOJHYIO 3AWUmYy «Kaxcoomy werosexkyy. bonee moeo,
NPpU3HA8 HeoOXOOUMOCHb 3AWUMbl HE3AKOHHbIX MUZSPAHMOS, 20CY0apCmeam Yoaiocsh 6bipabomams
MEXAHUZM 3auumyvl paboyux MUcpanmos u unerHos ux cemeti — Kongenyus o 3awume npas ecex pabouux
Muepanmos u unenos ux cemeti. Ocnoguvim docmudiceruem KoneeHyuu MONMCHO cuumamos Gaxm 6xio-
YeHUsl He3aKOHHBIX MUSPAHMOS 8 €€ OCHOBY.

IRREGULAR MIGRANTS AND HUMAN RIGHTS: ANALYSIS OF INTERNATIONAL
AND COUNCIL OF EUROPE PROVISIONS

This article analysis the human rights protection of irregular migrants from the European (which binds
the Council of Europe member states) and international law perspective, but doesn’t analyse the European
Union’s legislation on these issues.

We lack comprehensive information on irregular migrants and, thus they remain largely invisible.
Irregular migrants refer to non citizens who are illegally in the country. In practice, there are several situ-
ations when migrants are at risk: on journey, during the period of the illegal stay, in detention and in the
course of removal. Regardless of their status, all migrants are entitled to protection under international
law. The most significant international and European human rights documents grant explicit protection “to
all persons”. In addition, recognizing the specific need for protection, states negotiated an instrument that
protects migrant workers and members of their families — The Convention on the Protection of the Rights of
All Migrant Workers and Members of Their Families. The most significant achievement of the Convention
is the explicit inclusion of irregular migrants within its scope.

Statele Unite ale Americii au estimat existenta a
30-40 milioane de migranti iregulari, ceea ce consti-
tuie 15-20% din numarul total al migrantilor inter-
nationali'. Dintre acestea, 3-8 milioane de migranti
se afla in Europa?, iar 10-11 milioane — in Statele
Unite ale Americii’. In Asia, numarul migrantilor

Diana CUCOS - doctor in drept, conferentiar cercetator la
IISD al ASM.

iregulari atinge aproximativ 30-40%*. Desi datele
existente sunt alarmante si suficiente pentru a alerta
comunitatea internationala si guvernele statelor,
ele nu reprezintd decat niste estimari. Este unanim
recunoscut, insd, cd majoritatea informatiei cu
privire la migrantii iregulari lipseste din statisticile
oficiale, fapt care duce la dificultatea obtinerii unei
informatii complete si corecte cu privire la numarul
si situatia lor.
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Indiferent de statutul individului, fie cetatean’,
strain®, refugiat’, apatrid® sau migrant legal’®, acesta
se bucurd de o anumita protectie din partea statului
teritorial. Alta, insa, este situatia migrantilor iregu-
lari'%, ei aflandu-se pe teritoriul unui stat fard
acordul lui.

Migrantii iregulari sunt cetateni straini, care nu
au permis de intrare gi/sau sedere pe teritoriul unui
stat. Statutul de migrant iregular se atribuie indivi-
dului care a intrat pe teritoriul statului fara permi-
siunea acestuia, sau care gi-a pierdut caracterul
legal intre timp. Tarile de origine califica migratia
ilegala'' drept necesitate si o sursd a remitentelor,
care contribuie la sustinerea familiilor si dezvoltare.
Pentru tarile de destinatie, Insd, migrantii iregulari
sunt cetateni strdini, aflati ilegal pe teritoriul sau, si
care urmeaza a fi scosi imediat din tara.

Caracterul iregular al migrantului este definit
de catre legislatia de imigratie a tarii de destinatie.
Iregularitatea este generata Tn mai multe feluri, si
anume: intrarea tarii de destinatie in lipsa unei vize
valabile, prezentarea documentelor false, evitarea
controlului de frontierd, intrarea legald pe terito-
riul statului, dar depdsirea termenului de sedere
prevazut in viza de intrare sau permisul de sedere,
intrarea ilegala retroactiva (de exemplu, in situatia
cand individul a intrat pe teritoriul unui stat in baza
vizei de studiu, dar practica activitate de munca).

Migrantii iregulari sunt supusi unei situatii de
risc in patru situatii:

1) In timpul calatoriei si la frontierd, de exemplu
(1) pierderea vietii sau vatamarea grava a migran-
tilor, ca rezultat al actiunilor persoanelor private in
timpul traficarii acestora pe uscat sau mare; sau (2)
folosirea abuziva a fortei in procesul de aplicare a
legii de catre autoritatile de control a frontierei.

2) In timpul sederii ilegale, ca rezultat al actiu-
nilor discriminatorii, de exemplu, limitarea in drep-
turile vitale, precum acordarea ajutorului medical in
caz de urgenta.

3) in perioada de detentie: de exemplu, detentia
in conditii inumane sau degradante, retinerea copi-
ilor.

4) In perioada procesului de expulzare.

Factorii generatori ai migratiei ilegale in
Europa

Factorii determinanti ai migratiei ilegale in
tarile de origine

Migratia internationald tinde sa fie Inteleasa prin
prisma dezvoltarii, ca un raspuns la decalajul dintre
venituri si oportunititile de munca in diferite tari.
Unul din factorii principali ai migratiei internatio-
nale contemporane este globalizarea economica,
care genereazd mari decalaje intre tarile bogate si

cele sarace. Impactul global al acestor diferente
asupra vietii oamenilor este evident, iar fluxul de
migranti iregulari catre tarile mai dezvoltate este o
consecinta de mare amploare'?.

In general, asimetria economica este factorul
principal care genereaza toate tipurile de migratie,
alaturi de alti factorii nationali, precum: denegarea
in drepturile economice si sociale, instaurarea unei
guvernari corupte, diferite conflicte si alte forme
ale insecuritatii umane. Cu privire, insa, la migratia
ilegald, practica demonstreaza ca factorii propulsa-
tori ai acestui tip de migratie sunt saracia, privarea
de drepturile omului, insecuritatea umana, lipsa
oportunitatilor economice si conflictele generate de
schimbarile climaterice.

Totusi, saracia nu este unicul factor determinant
al migratiei ilegale. Un alt element important care
se afla la baza migratiei ilegale este vulnerabili-
tatea femeilor' si a copiilor in unele societati, unde
actiunile discriminatorii exclud aceasta categorie
de persoane, iar prejudecatile sociale si culturale
insotite de violentd bazatd pe gen i fac sensibili
catre actiunile de traficare. De asemenea, exclu-
derea bazata pe etnie §i rasa reprezinta un alt factor
al migratiei ilegale in Europa. Raportorul special al
Organizatiei Natiunilor Unite cu privire la aspectele
legate de drepturile omului in cazul victimelor trafi-
cului de persoane, in special al femeilor si copiilor
a mentionat intensificarea traficului de fiinte umane
odatd cu sporirea numdrului migrantilor nedocu-
mentati, proces Incurajat de saracie si discriminare
bazata pe gen'.

Factorii principali de atractie a migrantilor in
tarile de destinatie

Factorii principali care ,,incurajeaza” migratia in
tarile de destinatie sunt prezenta comunitatilor din
diaspora, legaturile de familie, accesul la o educatie
mai buni si sistem medical performant. Imbatra-
nirea demografica a populatiei si scaderea rapida a
ratei natalitatii reprezinta doua elemente generatorii
ale deficitului demografic Tn multe tiri europene,
iar atragerea migrantilor catre aceste tari reprezinta
o potentiald solutie pe termen lung. Respectiv, un
alt factor al migratiei ilegale este cererea din partea
tarilor cu probleme demografice.

Vulnerabilitatea migrantilor iregulari si nece-
sitatea de protectie a lor

Vulnerabilitatea particulara a migrantilor rezulta
din statutul lor de strdin, iar consecintele acestuia
sunt: necunoasterea limbii, legislatiei si practicii
statului teritorial. Ei pot fi subiecti ai unui tratament
inadecvat atdt in viata cotidiand, cat si la locul de
munca. Problema rasismului, xenofobiei, intole-
rantei si a nationalismului exagerat iau amploare
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in cazul migrantilor, iar in procesul unor tensiuni
politice, migrantii sunt considerati factori de risc.
Pericolul de supunere a migrantilor unor abuzuri
sau exploatari creste in cazul intrarii ilegale a aces-
tora pe teritoriul statului strain sau in cazul pier-
derii statutului de sedere legald. Acest risc, insa, se
dubleaza in situatiile ce implicd migratia ilegald a
femeilor'.

Desi migrantii legali se bucurd de o anumita
protectie juridicd din partea statului teritorial, in
mod special cei care practici o munca calificata,
situatia migrantilor iregulari este dublu vulnerabila:
pe de o parte intervine elementul de stranietate, iar
pe de alta parte situatia este agravata de ilegalitatea
aflarii lor 1n limitele statului teritorial. Indicatorii
principali ai vulnerabilitatii migrantilor iregulari
sunt invizibilitatea lor statistica si lipsa informatiei
cu privire la infractiunile obiectul carora au fost
migrantii iregulari.

Consacrarea drepturilor generale ale migran-
tilor in sistemul drepturilor omului

Pana la sfarsitul anilor 1980, fenomenul migra-
tiei cu scop de munca avea loc in baza acordurilor
bilaterale si, de obicei, nu depasea cadrul legal, iar
migrantii puteau solicita oricand protectia consulara
a statului national. insa, intensificarea rapida a feno-
menului migratiei contemporane a majorat numarul
cazurilor de migratie iregulard si cel al abuzurilor
inregistrate pe durata procesului de migratie. Astfel,
migrantii iregulari au fost calificati drept grup
vulnerabil.

In sens vast, migrantii iregulari se afla intr-o situ-
atia precard. Lipsa nu doar a legaturii de cetatenie
cu statul teritorial, dar si a statutului de imigrant
legal, deseori, plaseaza migrantii iregulari in afara
protectiei juridice.

In vederea protectiei drepturilor sale, migrantii
pot recurge la diferite instrumente internationale
ale drepturilor omului, deoarece normele acestora
se rasfrang asupra ,,tuturor indivizilor”. in prezent,
ca rezultat al procesului de negociere si elaborare a
tratatelor, exista mai multe instrumente cu privire
la drepturile omului, cele mai semnificative fiind:
Declaratia universald a drepturilor omului (1948)'¢,
Pactele internationale cu privire la drepturile omului
(1966)"", Conventia cu privire la drepturile copi-
lului (1989)'8, Conventia cu privire la eliminarea
tuturor formelor de discriminare rasiald (1965)",
Conventia asupra eliminarii tuturor formelor de
discriminare fata de femei (1979)* si Conventia
impotriva torturii si altor pedepse ori tratamente cu
cruzime, inumane sau degradante (1984)*'. Instru-
mentele internationale mentionate promoveaza si
garanteaza drepturile omului sub aspectul respec-

tarii universale si efective a acestora, drepturile
migrantilor neconstituind obiectul lor nemijlocit
de reglementare. De exemplu, ,,dreptul la viata™*,
,libertate si securitatea persoanei”®, interzicerea
»arestarii sau detinerii in mod arbitrar™* sau a
»~imixtiunii arbitrare sau ilegale 1n viata particu-
lara, in familia, domiciliul sau corespondenta”
persoanei sunt aplicabile ,,tuturor indivizilor” care
se gasesc pe teritoriul statului®®. Aditional, conform
Pactului international cu privire la drepturile econo-
mice, sociale si culturale migrantii, ca indivizi, se
bucurd de anumite drepturi economice, sociale si
culturale, iar dreptul la ,,conditii de munca juste si
prielnice”’, ,la un nivel de trai suficient” si ,la
cea mai buna sanatate fizicd si mintald pa care o
poate atinge”” este garantat ,,tuturor”.

in Europa, protectia migrantilor constituie
subiect atat al conventiilor si tratatelor universale,
cat si al celor regionale, care, cu unele exceptii,
garanteazd drepturi nu doar cetdtenilor, dar si
strainilor. Conventia pentru apdrarea drepturilor
omului si a libertatilor fundamentale (1950)* este
,un instrument viu §i dinamic” in domeniul drep-
turilor omului, care isi are aplicabilitate in dreptul
national al statelor membre®'. Pe langa drepturile
prevazute de aceastd conventie si de Conventia
europeana pentru prevenirea torturii si a pedepselor
sau tratamentelor inumane sau degradante (1987)%2,
statele europene s-au angajat sd acorde drepturi
si In baza instrumentelor Organizatiei Natiunilor
Unite (mentionate mai sus), care vizeazd dreptu-
rile sociale, economice, civile, politice, culturale,
precum si anumite categorii de persoane, ca femei
si copii.

Intr-o retrospectiva istorica se constata reticenta
statelor de a acorda in mod direct drepturi cetatenilor
straini. La 13 decembrie 1985 Adunarea Generald a
Organizatiei Natiunilor Unite a adoptat Declaratia
cu privire la drepturile indivizilor care nu sunt nati-
onali ai statului de resedintd**. Documentul obliga
statul teritorial sa respecte drepturile fundamentale
ale omului cu privire la cetatenii strdini aflati pe
teritoriul sdu*. O manifestare importantd in prac-
tica a acestei declaratii este obligatia tuturor statelor
de a extinde standardele de baza cu privire la trata-
mentul si protectia cetatenilor straini*’, aceasta fiind
o incercare de a consolida si codifica normele exis-
tente din domeniul drepturilor omului cu privire la
migranti.

Globalizarea procesului de migratie si recu-
noasterea necesitatii protectiei drepturilor migran-
tilor au determinat statele sa negocieze un instru-
ment special in acest sens. Astfel, la 18 decembrie
1990, Adunarea Generald a Organizatiei Natiunilor
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Unite, prin rezolutia nr. 45/158, a adoptat Conventia
cu privire la protectia drepturilor tuturor muncito-
rilor migranti si ale membrilor familiilor acestora.
Scopul conventiei nu este de a crea noi drepturi
pentru muncitorii migranti si membrii familiilor lor,
ci de a intruni si extinde intr-o maniera explicita
volumul drepturilor prevazute in alte documente de
profil ale Organizatiei Natiunilor Unite?.

Din perspectiva drepturilor omului, iar in mod
special a Conventiei cu privire la protectia dreptu-
rilor tuturor muncitorilor migranti si ale membrilor
familiilor acestora, migrantii trebuie sa beneficieze
de drepturile si libertétile fundamentale ale omului,
indiferent daca ei se afld Tn mod legal sau ilegal
pe teritoriul statului teritorial®’. Conform dreptului
international, intrarea ilegald a migrantilor pe teri-
toriul unui stat sau pierderea statutului de sedere
legald nu anuleaza obligatia statului de a proteja
fara nici o discriminare drepturile lor fundamentale.
Conventia, 1nsd, oferd drepturi aditionale migran-
tilor cu statut de sedere legala si membrilor fami-
liilor acestora, oferindu-le acces la institutiile de
invatamant, asistentd sociald si medicala, partici-
pare la viata culturala si politica®. Cu toate acestea,
in practicd, migrantii iregulari nu beneficiaza de
protectia juridica necesara.

Desi reprezintd un subiect sensibil pentru multe
state, Adunarea Parlamentara a Consiliului Europei
a recunoscut necesitatea de a clarifica si confirma
volumul minim de drepturi de care trebuie sa se
bucure migrantii iregulari®. Deci, standardul minim
european cuprinde:

1. Standardul minim al drepturilor civile si politice

Dreptul la viata — autoritatile statului teritorial
sunt obligate sa protejeze indivizii a cdror viata este
pusa in pericol la momentul intrdrii in tard; este
interzisd aplicarea fortei nejustificate in vederea
prevenirii intrarii 1n tard a strdinilor; profectia impo-
triva torturii §i a tratamentelor inumane sau degra-
dante —pe durata procesului de returnare migrantilor
li se va asigura dreptul la demnitate, iar masurile
coercitive vor avea o aplicare ,,minima”; protectie
impotriva sclaviei, servitutii si a muncii fortate;
dreptul la azil si nereturnare; accesul la recursuri
eficiente inaintea initierii procesului de returnare,
prin garantarea accesului la instante competente si
independente, iar la necesitate asigurarea ajutorului
legal si a unui interpret; respectarea vietii private, a
familiei, domiciliului §i corespondentei; dreptul de
a se casatori; dreptul de a se bucura §i de alte drep-
turi garantate de instrumentele internationale, fara
discriminare bazata pe rasa, etnie, limba, religie,etc.

2. Standardul minim al drepturilor economice si
sociale

Dreptul la un trai decent pentru sine §i familia
sa, inclusiv hrana, imbracaminte si locuinta, care sa
asigure o demnitate umana; dreptul la ajutor medical
in caz de urgenta; dreptul la securitate sociala,
inclusiv asigurari sociale; dreptul la conditii de
muncd echitabile, juste §i prielnice; dreptul la inva-
tamant primar si secundar pentru toti copiii.

Criza economica curentd a agravat si mai
mult factorii care 1i fac pe migranti vulnerabili si,
respectiv, 1i transformd in potentiale victime, iar
migratia ilegald 1i face sa fie si mai expusi riscurilor.
Statul teritorial are o obligatie negativa de a asigura
ca oficialii sai nu fac abuz de drepturi, si o obli-
gatie de protectie pozitivd — de a lua masuri pentru
a garanta ca persoanele private sau angajatorii nu
aplica un tratament inuman salariatilor sai*.

In prezent, existi patru situatii distincte de
protectie a migrantilor, si anume:

1. Protectia migrantilor in timpul deplasarii

Prevederile legale din domeniul drepturilor
omului, al refugiatilor, maritim si penal obliga statele
sd garanteze tuturor migrantilor dreptul la viata si
la integritatea fizica si psihica. Protocoalele de la
Palermo*!, aditionale la Conventia Natiunilor Unite
impotriva criminalitatii transfrontaliere organizate
(2000)*, definesc traficul de persoane® si traficul
ilegal de migranti* drept fenomene criminale inter-
nationale (desi protectia migrantilor constituie
subiectul mai multor conventii §i tratate internatio-
nale, Protocolul privind traficul cu migranti, ratificat
la 2 1anuarie 2010 de catre 122 de state, constituie
primul instrument global cu putere legala care ofera
o definitie comuna a traficului cu migranti ca forma
distincta a traficului de persoane®); obligd statele
parte sa adopte masuri legislative si altele necesare
pentru a conferi caracter de infractiune actelor de
trafic de persoane, inclusiv migranti, atunci cand au
fost comise intentionat si pentru a obtine, direct ori
indirect, un folos financiar sau un alt folos mate-
rial*; obliga statele indiferent de statutul migran-
tilor sd respecte ,,drepturile ce le sunt acordate in
temeiul dreptului international aplicabil, in special
dreptul la viata si dreptul de a nu fi supusi torturii
sau altor pedepse ori tratamente crude, inumane sau
degradante™.

Aditional, in procesul de aplicare a regulilor de
intrare 1n tard si interceptare a fluxurilor iregulare
de migranti, statele sunt obligate sa respecte dreptul
fiecarui individ de a parasi ,,orice tara, inclusiv
propria sa tard™*®. Tindndu-se seama de necesitatile
particulare si vulnerabilitatea migrantilor traumati-
zati si vatamati, acestora trebuie sa li se acorde asis-
tentd umanitard, precum §i ajutor medical si psiho-
logic.
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2. Protectia migrantilor in detentie

Aflarea ilegald pe teritoriul tarii de destinatie sau
practicarea ilegald a activitatii de munca determina
anxietatea organelor de drept de a retine si ulterior
expulza migrantii iregulari. Nerespectarea legisla-
tiei de imigratie, deseori, este calificata drept infrac-
tiune, iar in vederea diminuarii migratiei ilegale, este
pedepsita sever. Astfel, migrantii iregulari devin in
mod special vulnerabili detentiei penale, care are
naturd punitiva. Desi statele au dreptul sa recurga la
detentie ca masurd de prevenire §i luptd impotriva
intrarii neautorizate pe teritoriul sau, sau cu scopul
deportarii ori returndrii, acest drept este limitat si
conditionat de obligatia de protectie a drepturilor
celor retinuti. Migrantii iregulari detinuti nu sunt
prizonieri, iar detentia trebuie sa rezulte ca o ultima
metoda, autorizatd judiciar §i pe un termen neex-
cesiv.

Declaratia universala a drepturilor omului stabi-
leste ca ,,nimeni nu trebuie sa fie arestat, detinut sau
exilat in mod arbitrar™®. De asemenea, acest prin-
cipiu universal recunoscut este stipulat si in Pactul
international cu privire la drepturile civile si poli-
tice®®, care mai prevede ca ,orice individ arestat
va fi informat, in momentul arestarii sale, despre
motivele acestei arestari si va fi Instiintat, in cel mai
scurt timp, de orice invinuire care i se aduce. [...].
Oricine a fost privat de libertate prin arestare sau
detentiune are dreptul de a introduce recurs in fata
unui tribunal, pentru ca acesta sa hotarasca neintar-
ziat asupra legalitatii detentiunii sale si sd ordone
eliberarea sa, daca detentiunea este ilegala. Orice
individ care a fost victima unei arestari sau deten-
tiuni ilegale are drept la o despagubire™'.

Pe de alta parte, multe state aplica detentia admi-
nistrativd migrantilor iregulari pentru depasirea
termenului de sedere, lipsa documentelor de iden-
tificare, folosirea documentelor false etc. Detentia
administrativa are drept scop garantarea executarii
altor masuri, precum deportarea sau expulzarea.
Exista situatii cand detentia administrativd este
admisa in vederea asigurdrii securitatii si ordinii
publice.

Conventia de la Viena cu privire la relatiile
consulare (1963) prevede acordarea protectiei
consulare migrantilor, prin obligatia autoritétilor
competente ale statului teritorial sd avertizeze
fara Intarziere postul consular al statului trimitator
atunci cand, 1n circumscriptia sa consulara, un ceta-
tean al acestui stat este arestat, incarcerat sau pus la
stare de detentiune preventiva sau retinut In orice
alta forma de detentiune. Orice comunicare adresata
postului consular de catre persoana arestata trebuie
transmisa fara intarziere™.

3. Protectia migrantilor in timpul sederii ilegale

Intrarea ilegald pe teritoriul unui stat prin violarea
legislatiei sale de imigratie nu priveaza migrantul
de drepturile fundamentale ale omului, nici nu
afecteaza obligatia statului teritorial de a respecta
drepturile migrantilor iregulari. Mai mult decat atat,
statul teritorial va garanta nu doar drepturile sale
directe, dar va asigura si respectarea obligatiilor
persoanelor fizice, inclusiv ale angajatorilor. Desi
din punct de vedre a legislatiei de imigratie drep-
turile cetatenilor si ale strainilor ar putea fi diferite,
drepturile omului nu permit asemenea discriminare.

Principiile §i standardele internationale in
materie de munca ale Organizatiei Internationale a
Muncii si legislatiile statelor cu privire la traficul
si contrabanda cu oameni stabilesc cadrul legal
de protectie in situatiile de munca fortatd*® sau
exploatare. Conform standardelor minime euro-
pene migrantii iregulari au dreptul la remunerare
echitabila, conditii de munca prielnice, compen-
sare pentru accidente, acces la instantele judiciare
pentru apararea drepturilor sale, libertatea de intru-
nire si asociere, inclusiv dreptul de a constitui cu
altii sindicate. Autoritdtile statelor sunt obligate
sd asigure respectarea standardelor in materie de
munca de catre angajatori.

4. Protectia migrantilor in procesul de stra-
mutare>

In vederea asiguririi reglementarilor legale cu
privire la intrarea si sederea migrantilor (intrarea
si sederea in scop de munca), statul este in drept
sd intoarca migrantii iregulari, garantandu-le pe
intreaga duratd drepturile sale, sigurantd si demni-
tate. Drepturile omului interzic strdimutarea atunci
cand ea este calificata drept refoulement — intoarcere
fortata a indivizilor in térile in care ei se confrunta
cu persecutia sau risca sa fie supusi torturii, unor
tratamente inumane sau degradante. Spre deosebire
de dreptul refugiatilor, drepturile omului interzic
stimutarea indivizilor in asemenea circumstante
indiferent de consideratiunile de securitate ale
statului teritorial®’. De asemenea, stramutarea poate
fi interzisd 1n situatiile in care existd o legatura
stansa de familie sau sociala cu statul teritorial si
lipsa oricarei legaturi dintre individ si statul in care
urmeazi si fie deportat®. In acestd din urma situatie
este important ca migrantul sd conteste actiunea de
stramutare 1n organele de judecatd ale statului teri-
torial.

Concluzii

* Drepturile fundamentale ale migrantilor, indi-
fernt de statutul lor legal sau ilegal, trebuie sa fie
recunoscute, iar accesul migrantilor la justitie —
garantat.
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» Politicile migrationiste trebuie sa cuprinda
masuri de prevenire a migratiei involuntare, prin
adresarea cauzelor ei generatoare, cum ar fi saracia,
violarea drepturilor omului, diferite tipuri de
conflicte in zonele sérace.

* Cadrul legal international cu privire la protectia
drepturilor migrantilor si a membrilor familiilor lor
este inca in curs de implementare. Statele membre
ale Organizatiei Natiunilor Unite trebuie sa-si revi-
zuiasca legislatia pentru a putea condamna legal
traficantii de personae si migranti, in vederea iden-
tificarii si protectiei drepurilor victimelor violentei.

* Institutiile de monitorizare a drepturilor omului
in Europa ar trebui sd contribuie la consolidarea
protectiei migrantilor si la suplinirea golului infor-
mational.

* Consolidarea eforturilor de informare a
migrantilor cu privire la drepturile lor, indiferent de
statutul acestora.

* Necesitatea aplicarii eficiente a principiilor
universale ale drepturilor omului in situatiile carac-
teristice migrantilor iregulari. In acest scop, statele
trebuie Incurajate sa ratifice Conventia cu privire la
protectia drepturilor tuturor muncitorilor migranti si
ale membrilor familiilor acestora, instrument care
accentueaza conexiunea dintre fenomenul migratiei
si drepturile omului.

* Detentia migrantilor trebuie privita ca o ultima
metoda punitiva.

« Statele trebuie sa recunoascd vulnerabilitatea
speciald a migrantilor iregulari apatrizi si sd regle-
menteze statutul lor imigrational.
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UNELE CONSIDERENTE PRIVIND ANALIZA POLITICII EXTERNE

Alexandru BURIAN®

HEKOTOPBIE OCOBEHHOCTU INTPOUECCA BHEHIHEIIOJIMTUYECKOI'O AHAJIN3A

Brewmnsas noaumuxa — desmensHOCMb 20Cy0apCmea Ha MencOyHApoOHOU apeHe, pecyiupyrouas OmHo-
weHus: ¢ OpyauMu cyObeKxmamu GHeUWHEeNnOIUMUIECcKoll 0esmeabHOCTI: 20CY0apCmEamu, 3apyoediCHbIMU
napmusMy U UHBIMU OOWECTNBEHHBIMU OP2AHUZAYUAMU, BCEMUPHBIMU U PECUOHATbHBIMU MENCOVHAPOO-
HbLMU Opeanusayuamu. Buewmnsns norumuxa onupaemes Ha IKOHOMUYECKUH, 0eMozpapuyeckuil, 60eHHbll,
HAYYHO-MEeXHUYeCKUll, KYIbMmypHulld nomenyuanvt 2ocyoapcmea. CouemaHnue nocieOnux onpeodensem
B03MOICHOCIU GHEWHENOIUTNUYECKOU 0eAMeNbHOCHU 20CY0apcmed Ha mexX Uil UHbIX HANpasileHusx,
uepapxuio npUOPUMemos 8 NOCMAHOBKe U pearu3ayuy HeuiHenoaumuieckux yeieu. I eononumuueckoe
NON0JICEHUE 20CYOaPCMBA UCMOPULECKU OOMUHUPOBATO 8 8blOOPE 20CYOapCMEOM NAPMHEPO8 U PA3GUTHUSL
83AUMOOMHOUIEHUT] C €20 NPOMUBHUKAMU.

DopMmoti MpAOUYUOHHO20 OCYWECMBTIeHUS BHEWHell NOTUMUKY SIAEMC s YCMAHOBIeHUe OUNIOMATU-
YeCKUX OMHOULEHULl UU CHUJICEHUE UX YPOBHS, NPUOCMAHOBKA, PA3pble U dadxce o0vasleHue GOUHbL Npu
0b0CcmpeHuu OMHOWEHUTE MeHcOy 20CY0apcmeamil, OmMKpvlimue npeoCmasumenscms 2ocyoapcmea npu
BCEMUPHBIX U PECUOHATLHBIX MENCOYHAPOOHBIX OPAHUAYUSX UTU UTIEHCTNBO 20CYOapCmEa 8 HUX, compyo-
HUYeCme0 20Cy0apcmed ¢ OpPYHCeCMBEeHHbIMY, ObIBUUMU NAPMHEPAMU, 3APYOEICHBIMU NOIUMULECKUMU
napmusmMu u Opy2umMu 00ueCmeeHHbIMU OP2AHUZAYUAMU, OCYIeCmEIeHUe U NOO0EPICAHUe HA PA3TUYHOM
VPOBHE dINUZ00UYECKUX U Pe2YTSAPHLIX KOHMAKIMO8G C NPeOCmagUmMenamu 20Cy0apcme, 3apyoedcHbX napmuil
U O8UdICEHULL, C KOMOPBIMU OAHHOE 20CYOAPCMBO He umeem OURIOMAMUYECKUX OMHOUEHUIL WU OPYIHcecn-
BEHHBIX CBs3€ell, HO 8 QUANO2e C KOMOPLIMU 3AUHIMEPECOBAHO NO MeM WU UHBIM HPUUUHAM.

SOME FEATURES OF THE PROCESS OF FOREIGN POLICY ANALYSIS

Foreign policy is the activity of the state in the international arena, which regulates relations with
other actors in the foreign policy activities, such as states, foreign parties and other social organizations,
the global and regional international organizations. Foreign policy is based on economic, demographic,
military, scientific, technological, and cultural potentials of the state. The combination of the last defines
possibilities of foreign policy activity of the state on those or other directions, the hierarchy of priorities
in statement and realization of the foreign policy purposes. Geopolitical position of the state historically
dominated in the selection of state partners and development of mutual relations with its opponents.

The form of the traditional realization of foreign policy is the establishment of diplomatic relations or
reducing diplomatic relations levels, suspension, rupture or even declaration of war during exacerbation
of relations between the states, opening of representative offices in the state of global and regional inter-
national organizations, or membership of the state in them, cooperation of the state with friendly, former
partners, foreign political parties and other public organizations, the implementation and maintenance of
different levels of episodic and regular contacts with representatives of the states, foreign political parties
and movements with which the state hasn’t diplomatic relations and friendly ties, but with which is inter-
ested in dialogue for whatever reasons.

*

Alexandru BURIAN — doctor habilitat in drept, profesor universitar, presedinte al Asociatiei de Drept International din Republica
Moldova.
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Politica externa reprezinta activitatea statului de
reglementare pe arena internationala a relatiilor sale
cu alti subiecti ai politicii externe: state, partide poli-
tice si alte organizatii sociale de peste hotare, orga-
nizatii mondiale si regionale internationale'. Politica
externd se sprijina pe potentialul economic, demo-
grafic, militar, tehnico-stiintific, cultural al statului.
Imbinarea acestor indici determind perspectivele
politicii externe a statului in unele sau altele directii,
ierarhia prioritétilor in stabilirea si realizarea scopu-
rilor politicii externe. Situatia geopolitica a statului
a fost dominanta in istoria selectdrii de catre stat a
partenerilor si dezvoltarii relatiilor sale reciproce cu
adversarii.

Forma traditionald de realizare a politicii externe
este stabilirea relatiilor diplomatice sau reducerea
nivelului acestora, suspendarea, ruperea si chiar
declararea starii de razboi in cazul unei acutizari
a relatiilor dintre state; deschiderea reprezentan-
telor statului pe langa organizatiile internationale
mondiale §i regionale sau stabilirea sa in calitatea
de membru a lor; colaborarea cu partidele politice si
alte organizatii sociale prietenoase din tarile de peste
hotare; realizarea si sustinerea la diferite nivele a
contactelor episodice sau permanente cu reprezen-
tantii statelor, partidelor si miscarilor cu care statul
dat nu intretine relatii diplomatice sau relatii de
prietenie, dar care, din unele sau altele motive, este
cointeresat n stabilirea dialogului cu ele.

Dupa cum am mai mentionat, In structurile de
stat din majoritatea covarsitoare a statelor contem-
porane activeaza organe specializate care se ocupa
cu promovarea politicii externe si asigurd controlul
asupra acestei activitati: ministerele afacerilor
externe (sau a relatiilor externe) si, respectiv, comi-
siile parlamentare pe problemele politicii externe;
ambasade si reprezentante, in componenta carora
deseori lucreaza specialisti in problemele militare,
organizatori ai sistemului persoanelor de incredere
si agentilor (rezidenti ai serviciilor de informatii si
contrainformatii), specialisti in problemele relatiilor
economice (atasati comerciali) si culturale; centre
stiintifice si culturale peste hotare, desfasurandu-si
activitatea sub controlul ambasadelor si reprezen-
tantelor 1n virtutea unor programe relativ de sine
statatoare; misiuni oficiale si semioficiale.

Vezi: Bgedenue 6 meopuro MestCcOYHAPOOHbIX OMHOUEHUL U
ananus gnewiHel nonumuxu. Yueonoe nocooue/ H.A. Jlomarux
(pyxoBoautens aBTopckoro komektuBa) B.E.Ky3sueros,
A.B. JIucosckuii, A.1O. ITaBnos, C.®. Cytbeipun. — CaHKT-
[erepOypr, U3natenbckuii nom «Centsiopey», 2001 r. 166 c.,
ctp. 103-109; Cospemennvie mescoynapoonsie omuouieHus:
Yuebnux /Tlox. pen. A.B.TopkyHoBa. — Mocksa, «Poccuiickas
nonmutrdeckas sHuknonenus» (POCCIIOH), 1999. — 584 c.,
ctp. 15-22.

La determinarea sarcinilor, selectia mijloacelor
si metodelor sale de activitate, politica externa
rasfringe si reflecta situatia politicd interna a
statului. Ea se sprijind pe resursele statului, pe
potentialul sau de specialisti. Politica externa este
apreciata in contextul politicii interne a statului.

Contradictiile care insotesc la ora actuala
dezvoltarea globald i-au obligat pe partenerii civi-
lizati ai relatiilor internationale sa acorde o atentie
tot mai mare problemelor de restructurare a siste-
mului securitatii internationale; organizarii masu-
rilor preventive de prevenire si localizare a conflic-
telor regionale; prevenirii catastrofelor tehnogenice
si cooperdrii in scopul lichidarii cit mai operative a
consecintelor acestora; luptei impotriva terorismului
international si comertului cu substante narcotice;
masurilor comune de protejare a mediului si lichi-
darii surselor si consecintelor poludrii acestuia;
acordarii de ajutor tarilor din lumea a treia in lupta
dusa de ele cu foamea, bolile etc.

Notiunea de ,,politica externd” este aplicata pe
larg in literatura stiintifica si s-ar parea ca nu mai
cere explicatii. Cu toate acestea, dacd examindm
notiunea datd de pe pozitiile teoriei relatiilor inter-
nationale, se impune caracterizarea ei mai detaliata
si mai aprofundata din punct de vedere stiintific.
Pentru aceasta vom situa notiunea de ,,politica
externd” intr-un context mai larg si vom incerca s-o
raportdm la notiunea de ,,politica internationald”.

Este dificil de gasit o definitie concisa a notiunii
de ,politicd internationald”, care ar include toate
aspectele ei in deplind masura, de aceia este cazul
unei examinari mai amanuntite. Nu Incape indoiala
ca politica internationala este, Intdi de toate, poli-
ticd. Pornind din acest context, Donald Pucceala
subliniaza faptul cd procesele si modelele poli-
ticii internationale sint asemdndtoare proceselor
si modelelor proprii politicii In general. ,,Ca orice
alta politicd, politica internationala reprezinta si ea
o luptd pentru putere (dominatie)”, — scria Hans
Morghentau, conturind astfel insusirile principale
ale politicii internationale: orientarea si legatura ei
cu conceptul ,,puterii (dominatiei)”. Totusi, poli-
tica internationala isi are propriul specific — repre-
zentind una din speciile legaturilor reciproce dintre
subiectii relatiilor internationale, ea se formeaza din
actiunile lor.

Politica externd exprima interesele externe ale
statului si asigurd strategia de realizare a lor. in
acest context putem concluziona ca avand in vedere
interesele politicii externe a statului se determina
rangul si structura institutiilor insarcinate cu promo-
varea acestei politici. De exemplu, gradul de impor-
tanta al interesului politic manifestat de cétre un stat
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fata de alt stat sau fatd de un grup de state este de
natura sa conditioneze crearea formei respective de
colaborare si reprezentare: statele Europei vestice
au purces la formarea structurilor Europei unite,
majorind la maximum reprezentantele lor in diferite
structuri ale comunitatii (Parlamentul European,
Comisia Europeand). Interesul scazut al unui stat
fata de alt stat poate genera, respectiv, o forma mica
a reprezentantei diplomatice: de exemplu, Repu-
blica Federala Germana deschisese in Berlinul de
Est (fosta RDG) nu o ambasada, ci doar o ,,repre-
zentanta permanenta”.

Scopul diplomatiei consta in realizarea politicii
externe cu ajutorul metodelor si mijloacelor speci-
fice acestei activitdti, in corespundere cu normele
dreptului diplomatic. In dependenta de cursul poli-
ticii externe a statului, activitatea diplomatica poate
sd Inceteze. De exemplu, in cazul ruperii relatiilor
diplomatice intre doud state, politica externa a
statului care a initiat aceatd rupere foloseste situatia
datd pentru atingerea unor scopuri anumite, $i nu
pune in fata diplomatiei sarcini concrete.

Dreptul diplomatic ca ramura a dreptului inter-
national public joaca un rol instrumental, adica
contribuie la atingerea scopurilor politicii externe si
propune modalitati de stabilire §i sustinere a rela-
tiilor dintre state. Totodata, rolul dreptului diplo-
matic, sub acest aspect, nu este identic cu rolul
diplomatiei: n timp ce diplomatia reprezintd un
instrument de realizare a politicii externe, dreptul
diplomatic reprezintd vointa statului si contine
norme de comportament confirmate si aplicate de
comun acord; dreptul diplomatic serveste scopului
comun al comunitdtii internationale, nu politicii
unui anumit stat, si formeazd cadrul legislativ
necesar pentru stabilirea si dezvoltarea relatiilor
dintre state.

Diplomatia si practica diplomatica sint strins
legate cu relatiile internationale dintre state si
procedurile internationale. Practic, este imposibil
sd-ti imaginezi aceste categorii separate una de
alta. Studierea istoriei diplomatiei presupune intr-o
anumitd masura si studierea istoriei relatiilor inter-
nationale. Studiind si analizand practica diploma-
ticd a unui sau altui stat, este necesar de stiut si
analizat structura, functiile si metodele de organi-
zare §i activitate a serviciului diplomatic al acestui
stat, modalitatile si mijloacele politicii sale externe.
Altfel spus, practica diplomatica reprezintd un gen
deosebit de activitate a unor institutii anumite de
stat, imputernicite sd activeze in sfera relatiilor
externe, a unor functionari publici anumiti, care
activeaza 1n aceste institutii de stat.

Institutiile de stat (organele de stat din sfera

relatiilor externe), care functioneaza in domeniul
politicii externe se Tmpart In: a) institutii interne b)
institutii externe. Institutiile interne, la randul lor,
se subimpart in institutii ce reprezinta statul in toate
domeniile (seful statului, parlamentul, guvernul,
prim-ministrul, ministerul afacerilor externe) si
institutii ce reprezintd statul numai in unul din
domeniile relatiilor externe (ministerul comertului
extern, 1n statele in care exista asemenea ministere,
ministere si institutii de stat ITmputernicite cu exerci-
tarea relatiilor externe in proportii determinate prin
legislatia internd). Trebuie de mentionat ca notiunea
de serviciu diplomatic se aplica numai institutiilor
specializate Tn domeniul relatiilor externe — minis-
terul afacerilor externe — si unor functionari aparte
din cadrul acestui minister (diplomatilor).

Institutiile de stat externe pot fi Tmpartite in
doud grupuri: permanente (ambasadele, misiunile
diplomatice, consulatele, reprezentantele perma-
nente pe linga organizatiile internationale si repre-
zentantele comerciale in tarile in care acestea acti-
veazd) s provizorii (misiuni speciale, delegatii la
conferintele internationale si alte tipuri de misiuni
provizorii). Notiunea de serviciu diplomatic este
aplicabila numai misiunilor diplomatice (ambasade
si reprezentante permanente pe langa organizatiile
internationale).

Procedurile internationale reprezintd un conclo-
merat de reguli si standarde general acceptate ale
comportamentului international. In mod traditi-
onal, procedurile internationale se aplicd in cadrul
conferintelor internationale la cel mai inalt nivel
si in relatiile dintre organizatiile internationale, in
cazul cand normele de drept international nu sint
codificate sau nu sint elaborate suficient, In urma
carui fapt partenerii relatiilor internationale recurg
la metoda analogiei. in asemenea cazuri, am putea
afirma ca (regulile) procedurile internationale
reprezintd o sursd a dreptului international. De
exemplu, la conferintele internationale de la San
Francisco, Dubarton-Oks, Jeneva, Viena, Helsinki
si altele, in cazul cand nu era determinata procedura
(regulamentul) sau ordinea diferitelor actiuni, se
aplica formula: ,,conform procedurii internationale”
cu trimitere la o precedentd care, in continuare,
devenea norma de conduitd sau standard organiza-
toric la conferinta respectiva.

Precum vedem, politica internationala reprezinta
un fenomen complex, examinarea caruia necesita
analiza tuturor componentelor sale. O asemeneca
metodica a fost propusa in anii 1960 de David Singer,
unul dintre primii care a pus problema cu privire la
nivelurile analizei politicii internationale. Divizarea
analizei pe niveluri este necesard, in primul rind,
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pentru a intelege mai bine factorii care formeaza
politica internationald si-i determind dezvoltarea.
In literatura despre teoria relatiilor internationale
existd citeva variante ale unei asemenea divizari,
trei dintre care le vom prezenta mai jos.

D.Singer remarca doua niveluri de analiza:

1) sistemul international. Acest nivel permite,
facind abstractie de detalii, cercetarea relatiilor
internationale in totalitatea lor si intelegerea esentei
proceselor care au o importanta globala;

2) statul. Statul, ca subiect principal al relatiilor
internationale, este autonom in determinarea priori-
tatilor politicii sale. De aceea, de pe pozitia statului
suveran se poate de facut o analiza mai detaliata si
mai profunda a politicii internationale.

Modelul de mai sus reprezintd o incercare de
a dezmembra in parti componente nivelurile mai
generale ale analizei.

Un model mai detaliat a fost elaborat de
J.N.Rosenau. El este format deja din sase niveluri:

1) particularitdtile individului care adopta
decizii. La acest nivel se analizeaza, intii de toate,
trasaturile individuale ale persoanei care participa la
procesul decizional:

2) functia oficiala a individului care adopta
decizia. Actiunile persoanei depind nu numai de
trasaturile sale individuale, ci si de locul pe care il
detine in organizatia sau sistemul politic pe care le
reprezintd, ceia ce stabileste cadrul activitatii sale;

3) structura guvernului. De structura guvernului
depind imputernicirile unor politicieni, de asemenea
conditiile specifice in care ei activeaza (necesitatea
sustinerii din partea societatii in sistemul demo-
cratic §i suprimarii opozitiei in cel autoritar):

4) caracteristicele societdtii. In cazul de fata, se
au in vedere factorii care influenteaza sau conditio-
neazd deciziile guvernului. Unul din acesti factori,
de exemplu, reprezintd prezenta sau lipsa resurselor
aflate la dispozitia guvernului, ceia ce determina
elaborarea scopurilor si a mijloacelor de atingere a
lor;

5) relatiile internationale. Colaborarea statelor
depinde de relatiile dintre ele. Un stat puternic, de
exemplu, se va comporta cu un stat slab cu totul
altfel, decit cu un alt stat puternic;

6) sistemul mondial. Structura sistemului
mondial determind mediul international, regional si
global, in care actioneaza statul.

Patrik Morgan a propus un model format din
cinci niveluri, plasind accentele putin mai altfel:

1) colaborarea dintre state reprezintd, in ultima
instantd, un rezultat al deciziilor §i comportamen-
tului indivizilor;

2) in afara de aceasta, colaborarea dintre state

reprezintd un rezultat al deciziilor si activitatii dife-
ritelor grupari, cum ar fi cabinetele de ministri,
elitele, gruparile dupa interese, structurile birocra-
tice;

3) politica internationald este dominata de state,
de aceea este necesard examinarea comportamen-
tului fiecaruia dintre ele in calitate de sistem unic;

4) statele nu actioneaza in singurdtate, este
necesar de avut in vedere gruparile regionale, alian-
tele, coalitiile etc.;

5) la modul general, politica internationala
formeaza un sistem care, intr-o masura mai mare ca
alti factori, conditioneaza comportamentul statului.

Modele de mai sus ne demonstreazd cit de
complicat si multilateral este fenomenul politicii
internationale. Anume aceastd multilateralitate i si
obliga pe cercetatori sd divizeze problema pe parti
componente §i sa aleaga diferite unghiuri de vedere,
pentru ca examinarea sa cuprinda toate aspectele.
Unul din aceste unghiuri de vedere este analiza
politicii internationale de pe pozitiile statului care
actioneazi pe arena internationala. in cazul fiecarui
model, noi putem trage o linie distinctiva intre poli-
ticile interne si cele supranationale, evidentiind in
acest mod nivelurile care au atributie la notiunea de
,politica externa”.

Asadar, analiza politicii externe este o incercare
de examinare a politicii internationale din perspec-
tiva statului luat in parte, in scopul clarificarii
esentei acesteia §i, posibil, a prognozarii dezvol-
tarii ei de mai departe.

Determinind directia, trebuie de ales si metoda
corespunzatoare de analizd. Anume despre meto-
dele unei asemenea analize va fi vorba in capitolul
de fata.

Metoda traditionald a unei asemenea analize este
metoda compartiei, avind in vedere posibilitatea de
a gasi citeva variante de comparatie. Daca reiesim
din situatia ca relatiile internationale se dezvolta in
corespundere cu anumite legitati, cautarea analogi-
ilor 1n istorie ne poate ajuta sa identificim aceste
legitati. Istoria politicii externe a statului ne ofera
posibilitatea de a a compara actiunile sale in diverse
situatii pentru a stabili sursele si esenta lor. Abor-
darea istorica a stat la baza metodei de cercetare a
situatiilor concrete (case-study). Dupa cum menti-
oneaza Richard Neustadt si Ernest May, studiul
istoriei are o mare importantd practicd si pentru
politicieni care participa la elaborarea si realizarea
politicii externe, ajutindu-i sa determine concret
scopurile si cdile de atingere a acestora.

Altda variantda de comparatie este sectiunea
orizontald, comparatia politicii diferitor state.
O asemenea metodd permite Incadrarea politicii
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externe a fiecarui stat intr-o perspectiva mai larga.
In acest caz, problema ramine aceeasi — identificarea
legitatilor, in care scop este necesar de a identifica
si explica asemandrile si deosebirile in comporta-
mentul subiectilor relatiilor internationale. Compa-
ratiei se preteaza atit politica ca atare, variantele si
rezultatul ei, cit si componentele ei in parte, cum
ar fi conceptiile politicii externe, sistemele deci-
zionale, aplicarea diferitelor mijloace in atingerea
scopurilor politice etc.

Cunoscutul savant J.Rosenau considera ca
analiza comparativa incad nu este prin excelentd
stiintificd, fiind, mai curind, o anticipare a aces-
teia. Din punctul sau de vedere, politica externa a
statului trebuie examinata dintr-o perspectiva ceva
mai mare si cu un grad mai inalt de generalizare.
J.Rosenau examineaza politica externa in calitate de
conduita menita sa adapteze statul la mediul incon-
jurdtor, facind 1n acest sens o analogie cu organismul
biologic. Savantul determina politica externd ca pe
un ansamblu de actiuni pe care guvernul le intre-
prinde sau intentioneaza sa le intreprinda in scopul
a mentine factorii prielnici pentru el ai mediului
international sau a-i schimba pe cei neprielnici. in
acest scop, tratarile comparative si adaptabile nu
reprezentd variante ce se exclud reciproc, ci o cale
evolutiva de la analiza empirica la cea stiintifica.

In opinia mai multor cercetitori, metoda de baza
a analizei politicii externe la ora actuala este, totusi,
examinarea ei din punctul de vedere al procesului
decizional. D.Singer mentiona, ca unul din avanta-
jele examinarii relatiilor internationale de pe pozitia
statului luat in parte constd in posibilitatea folosirii
cu succes a analizei procesului decizional. Analiza
procesului decizional se efectueaza in baza urma-
toarelor principii: politica externd este formata din
decizii adoptate de indivizi-politicieni, care pot fi
identificati. Avand in vedere aceasta, procesul deci-
zional este un comportament ce se cere explicat.

Anume politicienii determina 1n ce consta esenta
fiecarei situatii concrete. Deciziile care determina
cursul politicii externe provin din surse interne,
sociale. Insusi procesul decizional poate constitui o
sursa importanta si independenta a deciziilor.

Analiza procesului decizional reprezinta, astfel,
o incercare de a diviza politica externd pe decizii
concrete luate n parte si a supune examinarii factorii
care influenteazi asupra adoptrii lor. in acest caz,
statul deja nu mai reprezinta obiectul principal al
examindrii. Se impune concluzia ca statul nu este
nici monolitic, nici omogen, din care cauza trebuie
de avut 1n vedere nivelurile analizei situate mai jos
de nivelul statului.

in ce const, asadar, esenta procesului deci-

zional? La prima vedere, raspunsul la aceasta
intrebare este destul de simplu: in fiecare situatie
concretd politicianul trebuie sa aleagd din citeva
alternative. Dar, la 0 examinare mai atenta, procesul
decizional include cautarea si formularea alternati-
velor, analiza si aprecierea consecintelor si alegerea
ca atare. In afard de aceasta, cazurile cind decizia
se adoptd de o singurd persoana sint extrem de rare,
deoarece statul reprezintd un mecanism birocratic
destul de sofisticat. Astfel, pentru a intelege care sint
factorii ce determina in ultima instanta adoptarea
deciziei, este necesard examinarea acestui proces
in toatd complexitatea sa. In teoria procesului deci-
zional, cea mai raspinditd este metoda construirii
si analizei modelelor, fiecare din care focalizeaza
atentia cercetatorului asupra unuia din factori. Setul
clasic al modelelor din doctrina moderna a proce-
sului decizional, se considerd conceptia lui Grem
Allison, formulatd in cartea ,,Esenta deciziei”. in
lectia 7 vom examina mai amanuntit acestea si alte
modele.

Un loc aparte in teoria procesului decizional
revine cercetdrilor consacrate problemei adoptarii
deciziilor in conditii de criza. Criza reprezinta un fel
de microcosmos, in care toate aspectele procesului
decizional apar intr-o lumind deosebit de clara.
Particularitatile unei asemenea situatii — lipsa de
timp pentru cautarea i analiza alternativelor, stresul,
presiunea responsabilitatii etc., — isi lasd amprenta
lor deosebita asupra deciziilor adoptate. In situatii
de criza, chiar si in statele cu structuri birocratice
dezvoltate, responsabilitatea de a lua decizii deseori
revine politicianului ce se afla in fruntea statului sau
unui grup nu prea mare de oameni.

Relatiile dintre state sint formate din elemente
de conflict si colaborare, ar fi greu de gasit macar
un exemplu de relatii bazate numai pe colaborare.
Concomitent cu dezvoltarea tehnologiilor militare,
conflictele devin tot mai periculoase, si acest lucru
provoaca necesitatea unei atitudini stiintifice multi-
laterare fati de problema solutiondrii lor. in capi-
tolul de fatd vom vorbi despre aplicarea metodelor
de analizd a politicii externe in scopul solutiondrii
conflictelor. Intii de toate, trebuie sa intelegem ce
reprezintd ca atare conceptia solutionarii conflic-
telor. Anume despre aceasta vom vorbi in conti-
nuare.

In teoria contemporati a relatiilor internationale,
interesul manifestat fatd de fenomenul conflictului
se afla in permanenta crestere. Mai multi cercetatori
au incercat si incearca in continuare sa raspunda la
intrebarile cu privire la sursele conflictelor, esenta
lor, actiunile pe care poate si trebuie sa le intre-
prinda statul in conditiile declansarii conflictului.



REVISTA MOLDOVENEASCA DE DREPT INTERNATIONAL SI RELATIT INTERNATIONALE / NR. 2, 2010 33

Adeptii conceptiei traditionale incearca sa raspunda
in principal la prima intrebare. Din punctul de
vedere al realismului clasic conflictul reprezinta
un element inevitabil si firesc al relatiilor interna-
tionale in conditiile luptei duse de stat pentru a-si
asigura dominatia si influenta. Incompatibilitatea
intereselor determinate de pe pozitiile fortei da
nastere conflictului. Neorealistii, impartagind ideile
principale ale realismului clasic, studiind originile
conflictelor, isi concentreaza atentia asupra conse-
cintelor caracterului anarhic al sistemului mondial
si efectului dilemei securitatii. Neoliberalismului
apreciaza conflictul ca ceva firesc, dar nu-1 exami-
neazd in calitate de element inevitabil al relatiilor
internationale. Neoliberalii impartasesc punctele de
vedere cu privire la caracterul anarhic si interesele
egoiste ale sistemului international, dar caile de
neutralizare a lor le vad in dezvoltarea organismelor
internationale, reciprocitatea complexa si Tn extin-
derea democratiei neoliberare, de natura sa duca la
micsorarea numarului de conflicte in afacerile inter-
nationale.

O directie relativ independenta in studiul conflic-
telor s-a format 1n anii 1950. Conflictul global al
superputerilor nucleare a conditionat necesitatea
unei atitudini complexe, mai aprofundate din punct
de vedere stiintific In cercetarea unui asemenea
fenomen cum este conflictul. ,,Revolutia bihevioris-
tica” a facut posibild o asemenea abordare. Crearea
teoriei conflictelor a pornit de la recunoasterea
conflictului ca fenomen independent. A urmat incer-
carea de a raspunde in acelasi timp la toate cele trei
intrebari: ce este conflictul, de ce apar conflictele,
cum se poate si cum trebuie de actionat in conditiile
conflictului? La primele doua Intrebari se poate de
raspuns, examinind, intii de toate, structura si dina-
mica conflictelor. La intrebarea a treia existd mai
multe raspunsuri. In primul rind, conflictul poate fi
apreciat nu numai in calitate de pericol, ci si ca o
posibilitate de a obtine anumite rezultate. in acest
caz, apare necesitatea elaborarii strategiei conflic-
tului, pentru a sti cum trebuie sa procedeze statul
pentru a-si atinge scopurile propuse, evitint, toto-
datd, consecintele nedorite. O asemenea abordare
poate fi caracterizata ca o conceptie de administrare
a conflictului.

O altd cale este cea a solutiondrii conflictelor,
calea ajungerii la un acord reciproc acceptabil pe
o perioada de lunga durata. In sfera relatiilor inter-
nationale acestor abordari le corespund si doud
tipuri de politicd — aplicarea unei strategii politice
de suspendare a conflictelor, Indreptata doar spre
stoparea violentei, In timp ce politica solutionarii
conflictelor 1si pune drept scop instaurarea unor

relatii pasnice de lungd duratd pe calea lichidarii
surselor conflictului.

Solutionarea conflictelor reprezintd o sfera
destul de ampla de activitate si cercetari si include o
multime de aspecte. Cu toate acestea, multitudinea
data poate fi redusa la doua elemente: analiza struc-
turii si dinamicii conflictelor si strategia solutionarii
conflictelor. Conflictul international se asociaza,
in linii principale, cu anumite actiuni de aplicare
a fortei. S-ar parea cd, punind capat violentei,
conflictul poate fi si solutionat. Istoria, insd, mai
ales istoria de dupa razboiul rece, ne demonstreaza
ca solutionarea conflictului cere o abordare mai
detaliatd. Pentru a solutiona cu adevarat un conflict,
trebuie de Inteles care este structura lui si de influ-
entat asupra tuturor componentelor ei, unele din
care nu se vad de la prima vedere.

Mai intii de toate trebuie de clarificat care este
sursa conflictului. Dupa cum ne-am asigurat deja,
un conflict poate sa apard din mai multe cauze:

- In urma unor scopuri intradevar incompatibile,
urmadrite de parti;

- din cauza convingerii partilor privitor la incom-
patibilitatea scopurilor urmarite;

- sursa conflictului poate deveni interpretarea
eronatd a scopurilor partii opuse.

in fiecare din aceste cazuri, la incercarea de a
solutiona conflictul este necesara folosirea diferitor
abordari.

In general, de cele mai multe ori anume incom-
patibilitatea intereselor devine o sursd a conflic-
telor. In acest caz, insasi scopurile urmdrite de parti
genereaza Inca unul din elementele importante ale
conflictului — situatia conflictuala. Una din situa-
tiile conflictuale deosebit de complicate este disputa
pentru impartirea unor bunuri (teritorii, materii
prime si a.). Teoria jocurilor descrie aceasta situatie
in calitate de ,,joc cu suma nuld”, cind una din parti
cistiga tot atit de mult, cit de mult pierde cealalta.
La solutionarea unui conflict de asemenea natura
principalul este de nu se inchide in cadrul ingust
al intereselor care au provocat conflictul, de a largi
unghiul de vedere asupra problemei in scopul gasirii
unei sfere in care folosul ar fi putea fi al ambelor
parti.

O situatie si mai complicatd apare in cazul
cind conflictul este generat nu numai de interesele
urmadrite de parti, ci si de incompatibilitatea siste-
melor de valori. De reguld, participantii la conflict
isi prezintd scopurile In baza propriilor sisteme de
valori, pe care ei le considera universale, si aceste
sisteme pot sa se deosebeasca intre ele. In acest caz,
incompatibilitatea scopurilor urmarite este determi-
natd nu numai de problema Tmpartirii bunurilor, ci



34

RELATII INTERNATIONALE

si de diferentele sistemelor de valori. Solutionarea
unui conflict de asemenea naturd solicitd influen-
tarea perceperii pe care partile o acorda situatiei si
atitudinii uneia fata de alta.

Perceperea este inca una din componentele
importante ale conflictului. Deseori se intimpla ca
sursele conflictului zac nu 1n sfera realitatii, ci in
perceperea participantilor. Suspiciunile, bazate pe
neincrederea traditionald sau prejudecati, 1i pun pe
participantii la conflict 1n situatia de a-si concepe
actiunile unuia fatd de altul ca o amenintare, chiar
si in cazurile cind nu este asa. Alta varianta — cind
partile socot eronat ca scopurile lor sint incom-
patibile. In aceasta situatie calea de solutionare a
problemei consta in clarificarea scopurilor si inten-
tiilor urmarite de parti.

Elementul cel mai evident al conflictului consta
in actiunile sau comportamentul conflictual. Este
dificil de determinat cu exactitate natura ,,compor-
tamentului conflictual”, mai ales in situatia cind
conflictul Incd nu a ajuns 1n faza deschisa cu apli-
carea de catre parti a fortei. Criteriile unui asemenea
comportament pot fi determinate de scopurile actiu-
nilor intreprinse, de exemplu:

» constringerea adversarului de a-si schimba
scopurile propuse:

* impotrivirea fatd de actiunile intreprinse de
adversar;

* pedepsirea adversarului pentru purtarea sa.

Respectiv, si actiunile violente, si promisiunile,
chiar si cedarile pot nimeri in categoria ,,comporta-
mentului conflictual”. Acest lucru trebuie de avut
in vedere la aprecierea situatiei conflictuale inca la
etapa inchisa a conflictului, In scopul de a actiona
asupra ei cit mai din timp.

Conflictul are o structurd dinamici. in cursul
evolutiei sale, conflictul trece prin diferite etape,
desi deseori el se poate desfasurara si sub forma
inchisa. Pentru solutionarea pozitiva a conflictului,
evolutia sa trebuie dezviluita in trei sfere — in inte-
riorul partilor (schimbarea scopurilor, perceperii,
atitudinii si structurii interne), in relatiile dintre
parti (escalarea, intensificarea, extinderea), in lega-
turile dintre partile implicate 1n conflict si anturaj
(izolarea, imixtiunea si a.).

Este foarte important de Inteles ce reprezinta ca
atare conceptia de solutionare a conflictului. Desi
definitii unanim acceptate a notiunilor de ,,solu-
tionare a conflictului” (conflict resolution) si de
,Stopare a conflictului” (conflict settlement) nu
exista, intre ele exista o diferentd simtitoare. Dintre
toate elementele conflictului, cea mai mare atentie
atrage asupra sa comportamentul, de aceea se intre-
prind Incercari de a influenta in mod prioritar asupra

acestuia. O astfel de abordare ar putea fi numita
strategie de stopare a conflictului. Deseori aceasta
strategie se aplica de catre terte parti, care isi pun
scopul de a curma violentele si restabili pacea, ceea
ce poate fi obtinut, de exemplu, cu ajutorul operati-
unilor de constringere in scopul pacificarii. in acest
caz, scopul eforturilor este nu de a armoniza intere-
selor partilor implicate 1n conflict, ci doar de a stopa
actiunile ce provoaca ingrijorare.

In cazul unei asemenea abordari, problema prin-
cipald consta in caracterul provizoriu al rezultatului
obtinut. In ultima instanta, una din partile implicate
in conflict va ajunge la concluzia ca interesele i-au
fost lezate si interesele nesatisfacute, raminind in
continuare nemultumita si pastrindu-si ndzuinta de a
schimba situatia in folosul sau. lar aceasta inseamna
ca linistea relativa la care s-a ajuns se va mentine
doar atita timp, cit va dura constringerea.

Strategia solutiondrii  conflictului, dimpo-
triva, presupune eforturi de a schimba si armoniza
scopurile si interesele partilor implicate in conflict.
Scopul principal 1n acest caz constd in ajungerea
la un acord care ar satisface ambele parti. Cea mai
buna metoda de atingere a acestui scop se considera
tratativele directe ale partilor, misiunea partii terte
constind in ajutorarea partilor implicate in conflict
de a gisi o solutie acceptabila pentru ei. In acest caz,
se influenteaza nu numai asupra comportamentului,
ci si asupra perceperii si pozitiile partilor. Daca
rezultatul va fi favorabil, necesitatea actiunilor si
controlului cu forta va dispare.

In unele cazuri partile implicate in conflict nu
sint predispuse sa se aseze la masa tratativelor, mai
alec daca conflictul este violent si tine de mai mult
timp. In asemenea situatii este rationald aplicarea
abordarii in doud etape. In prima etapa se aplica
masurile Indreptate spre stoparea violentei. Acest
lucru fiind facut, incepe cautarea compromisurilor,
adica a cdilor de solutionare efectiva a conflictului.
Procedeele principale de solutionare a conflictelor
sint tratativele si medierea, avind 1n vedere ca, in
sfera data, ele isi au specificul lor. Medierea, de
exemplu, nu se termina o datd cu atingerea Intele-
gerii intre parti. Pentru a ajunge la un rezultat de
lunga durata, Intelegerea trebuie sa reprezinte ince-
putul unei noi etape in munca mediatorului.

Astfel, precum vedem, strategia solutiondrii
conflictului este menita, intii de toate, sd schimbe
politica relatiilor dintre partile implicate in conflict
si perceperea care std la baza acestei politici. Pentru
aplicarea efectivd a unei asemenea strategii este
necesara o analizd stiintificd multilaterald a facto-
rilor ce conditioneaza politica fiecarui participant la
conflict. Anume aplicarea conceptiilor si metodelor
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de analizd a politicii externe, mai ales Tn conditii de
crizd, ne permit o asemenea posibilitate.

Care, deci, trebuie sa fie functia conducatorilor
tarilor dezvoltate? Ce pot Intreprinde ei pentru
a preveni conflictele si razboaiele? Kofi Annan
raspunde la aceasta Intrebare in felul urmator:

in realitate, toti sint de acord ca profilaxia este
mai buna decit vindecarea si ca strategiile preve-
nirii trebuie indreptate spre lichidarea cauzelor ce
stau la baza conflictelor, nu numai a manifesta-
rilor lor exterioare sub forma de violentd. Totusi,
un asemenea acord nu intotdeauna este confirmat
prin fapte concrete. Liderilor politici le vine greu
sd convingd societatea tarii lor de rationalitatea
unei politici externe preventive, intrucit cheltuie-
lile pentru aceasta se vad imediat, pe cind folosul
politicii care constd In prevenirea unui eveniment
nedorit sau tragic pe viitor, este cu mult mai greu
de adus la constiinta societatii. De aceea, preve-
nirea reprezintd intli de toate o problema pe care
trebuie s-o rezolve conducerea politica... In sfirsit,
pentru a asigura succesul strategiilor de prevenire
este necesar sa nu se admita reanimarea vechilor
conflicte. Comunitatea mondiala trebuie sa acorde
sustinerea necesard procesului de reconstituire
postconflictuald a pacii. Desi prevenirea reprezinta
elementul-cheie al eforturilor de asigurare a secu-
ritdtii omului, trebuie sd recunoastem ca chiar si
cele mai bune strategii de prevenire si retinere se
pot termina cu esec. Prin urmare, se poate intimpla
ca vor fi necesare alte masuri. Una din ele consta in
sporirea gradului nostru de pregétire pentru a apara
vulnerabilitatea oamenilor”.
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36 TRIBUNA DOCTORANDULUI

ASISTENTA JURIDICA INTERNATIONALA IN MATERIE PENALA IN CA-
DRUL CONSILIULUI EUROPEI: CADRUL NORMATIV SI INSTITUTIONAL

Ioan HUTANU"

MEXKAYHAPOJIHAS ITPABOBAS ITIOMOIIB ITO YT'OJIOBHBIM JEJIAM
B COBETE EBPOIIbl: HOPMATHUBHASA U MTHCTUTYLHUOHAJIBHASI OCHOBBI

Pacxkpuimue u penpeccus npecmynnenuil, u, 6 YaACMHOCMU, MEHCOYHAPOOHBIX HPECMYNHLIX Oped-
HU3AYUY, HEBO3MOIICHO BHE B3AUMOOCUCMEUsL 20CYOapCmE 6 cihepe COBMeCmHO20 HAKONAEHUs 00KA3a-
MeNbLCME, YUMo NPUBENIO K PA3GUIMUIO UHCIUMYMA MeAHCOYHAPOOHOU Npasosoli nomowu. M3yuenue 0aHHO20
uHCMUMYMa ObLIO U OCMAEMCS AKMYATbHBIM, AK KAK MENCOYHAPOOHbLEe OMHOUEHUS 8 001ACTU MedHCOY-
HAPOOHOU Y20106HO-NPABOGOU NOMOWU HANPABIEHbL HA 3AUUMY MEHCOYHAPOOHO20 NPABOBO20 U COYUATb-
HO20 nopsdKa penpeccuii yepe3 no0asieHue NPecmyntvlx 0esiHull, KOmopble He2amugHO CKA3bI8aAIOMCEs HA
OCHOBHBIX UHMEPECax MediCOYHAPOOHO20 CO00Uecmaa.

3a nepuoo 50 nem 6 pamxax Cosema Egponsi 0110 3axnioueno 6onee 30 002060p0o6 no y201068HbLM 0eaMm.
Ymo racaemcs npagogou nomowu, Cogem Eeponvt paspaboman c800 OCHOBHbBIX NPABUL NO-NPEIHCHEMY
oueHb aKmyaibHulX — 8 mom uucie u oas Pecnybnuxu Mondosa kax eocydapcmea — unena smoui opeanu-
3ayuu, U, 3Mo HeCMOMPsL HA PA3GUMUE UHCIIUMYTNA MeNCOYHAPOOHOU NPpagogou nomowu 8 Eeponetickom
coroze, ¢ xomopvim Cosem Eeponvt pezynsipno compyouuuaem 6 yenax obecneyenus 63aumoionoamse-
MOCMU HOPMAMUBHBIX NONOJICEHUN. [lannas cmambvs NOCEAUeHa MeHCOYHAPOOHOU NPABOEOTE HOMOWU 1O
VeOno8HbIM Oenam mexcoy 2ocyoapcmeamu-daenamu Cosema Egponbi.

INTERNATIONAL JUDICIAL ASSISTANCE IN CRIMINAL MATTERS WITHIN
THE COUNCIL OF EUROPE: REGULATORY AND INSTITUTIONAL FRAMEWORK

Development of international legal assistance institution due to the fact that states have acknowledged
that crime detection and repression and, in particular, international criminal organizations is impossible
outside a collaboration of states in the area of common accumulation of the evidences. Study of this insti-
tution was and remains current, as the international relations in international criminal legal-assistance
aimed to protect international law and social criminal acts by repression of crimes affecting fundamental
interests of the international community.

During more than fifty years thirty treaties in criminal matters have been negotiated under the Council
of Europe. As regards legal assistance, European Council has developed a set of basic rules that are still
very topical — including the Republic of Moldova as a state — member of this organization, and that despite
the development of international legal assistance instution within the European Union, the Council of
Europe regularly cooperate with the purpose to ensure complementarity of the regulatory provisions. This
article is dedicated in particular to the international judicial assistance in criminal matters between the
member-states of the Council of Europe.

Pe parcursul a mai mult de cincizeci de ani
peste treizeci de tratate In materie penald au fost
negociate sub egida Consiliului Europei. Acestea
creazd o baza juridicd comund pentru cooperarea
in materie penala in Europa, si, uneori, in afara
acesteia. Aceste tratate se referd la mecanismele de
cooperare cum ar fi extradarea, asistenta juridica
si transferul persoanelor condamnate, tratind, de

* Toan HUTANU — doctorand la IISD al ASM.

asemenea, anumite forme de criminalitate care au
mai mult decit altele o dimensiune transnationala:
formele variate ale criminalitatii organizate, tero-
rismul si criminalitatea cibernetica.

In ce priveste asistenta juridici, Consiliul
Europei a elaborat un set de norme fundamentale
care si astdzi sunt de o mare actualitate — si asta
in pofida dezvoltarii instututiei asistentei juridice
internationale in cadrul Uniunii Europene, cu care
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Consiliul Europei coopereazd cu regularitate in
scopul asigurdrii complementaritatii dispozitiilor
normative'. in acest sens, cel mai important instru-
ment este Conventia Europeand din 1959 de asis-
tenta juridica in materie penala’ elaborata in cadrul
Consiliului Europei care instituie cooperarea judi-
ciara dintre state si defineste modalitatile de punere
in aplicare a acesteia.

in 1953 un Comitet de Experti Guvernamen-
tali a fost convocat sub auspiciile Consiliului
Europei pentru a discuta posibilitatea elaborarii
unei Conventii Europene in materia extridarii. in
raportul Comitetului problema asistentei juridice
reciproce in materie penald a fost ridicata ca fiind
una de mare importantd. S-a considerat ca extra-
darea reprezenta doar un aspect al acestei coope-
rari si avind 1n vedere evolutia dezvoltarii relatiilor
internationale in general si a relatiilor europene in
particular, aplicarea standardelor comune in alte
domenii a devenit o prioritate. S-a remarcat ca, desi
unele state elaborase deja reguli in acest domeniu,
acestea aveau tendinta de a fi aplicate la nivel
municipal decit la nivel international. Prin urmare,
Comitetul de Ministri al Consiliului Europei a decis
extinderea volumului de Tmputerniciri a expertilor
in vederea elabordrii unui proiect de conventie in
acest domeniu, care dupa deliberari a fost deschis
spre semnare la 20 aprilie 19593

Asa cum acesta reprezenta primul tratat multila-
teral in domeniu, in calitate de obiective principale
a fost decisa elaborarea unei Conventii suficient de
flexibile pentru a fi adaptatd la diversitatea siste-
melor legale din Europa, cu recunoasterea obligatiei
generale de acordare a asistentei juridice in materie
penald, fiind stabilite un numéar minim de reguli
care ar limita aplicarea acestor prevederi.

Un numar de factori semnificatifi cit priveste
abordarea adoptatd de catre Conventia din 1959
necesita a fi remarcati la aceasta etapa.

In primul rind, s-a decis cd normele privind
asistenta juridica reciproca ar putea fi elaborate,
intr-o anumitda masurd, independent de cele care au
evoluat un contextul dreptului si practicii in materia
extradarii. S-a considerat a fi mai usor de a elabora
norme privind asistenta reciproca, deoarece 1n acest
domeniu, spre deosebire de extradare, nu a existat

' Leyenberger, S., Colloque sur la cooperation judiciaire interna-
tionale et europeenne: Pour ’amelioration de 1’entraide judici-
aire. La position des Procureurs europeens, Paris, 7 avril 2008,
p-1.

2 Ratificatd prin Hotarirea Parlamentului Republicii Moldova
nr.1332-XI1II din 26.09.97.

3 Problems Arising from the Practical Application of the Euro-
pean Convention on Mutual Assistance in Criminal Matters,
Council of Europe, 1971, p. 18.

nici o problema de natura sa afecteze libertatea indi-
vidului. Prin urmare, daca asistenta se acorda inde-
pendent de extradare, nu exista necesitatea solici-
tarii dublei incriminari, existind posibilitatea de a fi
incluse infractiuni de o gravitate mai mica®.

In consecint, citeva principii din materia extra-
darii fiind frecvent criticate, au fost abandonate,
cum ar fi spre exemplu, cerinta ca fapta sa fie incri-
minata in legislatia ambelor state’ si cea conform
careia asistenta ar putea fi limitatd la infractiunile
extradabile. Aceasta in mod indubitabil faciliteaza
inaintarea mai multor cereri de asistentd juridica
reciprocd. In mod similar, asistenta va fi acordata
chiar si In cazurile proceselor contra cetdtenilor
statului solicitat. A fost, cu toate acestea, conside-
ratd binevenitd excluderea infractiunilor militare si
permiterea reglementarii unor domenii mai contro-
versate asa ca infractiunile politice si cele fiscale®.

A doua decizie importanta luatd de catre Comi-
tetul de Experti care au elaborat Conventia Euro-
peand din 1959 a fost cea de a distinge in mod clar
dispozitiile oficiale privind asistenta juridica in
materie penala de formele operative ale cooperarii
politienesti si vamale’.

Majoritatea “a considerat binevenit de a nu
acorda o forma rigida practicii existente a orga-
nelor de politie, cu atit mai mult ca Statutul
Organizatiei Internationale a Politiei Criminale
(INTERPOL) deja reglementase asistenta mutuald
intre autoritdatile politienesti®”. Aceastd abordare
care a atras unele comentarii negative, a fost in
general respectatd in initiativele ulterioare. Dupa
cum sustine si savantul Kritz “regula generala
constd in aceea cd asistenta care presupune exer-
citarea unor atributii obligatorii in statul solicitat
va putea fi obtinuta daca este solicitata de catre o
autoritate judecatoreasca sau executiva a statului
solicitant. O alta asistentda poate fi obtinutd prin
retele operationale®”.

in cele din urma, la nivel procedural, Conventia,
in virtutea art. 15, are efectul de a exclude depu-
nerea cererilor de asistenta juridica prin interme-

Rapport explicatif de la Convention européenne d’entraide

judiciaire en matiére pénale http://conventions.coe.int/Treaty/

FR/Reports/Html1/030.htm.

5 Cu exceptia comisiilor rogatorii in scop de perchezitie si
confiscare, cind Partile vor putea deroga de la aceasta regula.

¢ McClean, J. D., International Judicial Assistance, Oxford
University Press, 1992, p. 131.

7 Rigdon, A., Aspects of international police and customs

cooperation // Action Against Transnational Criminality,

Oxford, 1993, p. 83-88.

Gilmore, W., Mutual assistance in criminal and business regu-

latory matters, Cambridge University Press, 1995, p. 9

Kritz, N., International Co-operation, U.S. Institute of Peace

Press, 1996, p. 727.
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diul canalelor diplomatice care au fost considerate
a fi prea lente si greoaie, prevazindu-se contactul
direct dintre Autoritatile Centrale din cadrul Minis-
terelor Justitiei. O asemenea structurd indeplineste
cerinta de supraveghere guvernamentala a asistentei
juridice reciproce recunoscind in acelasi timp,
intr-un mod practic, nevoia de viteza si de eficienta.
Asa dupa cum a fost subliniat si in doctrina: “Asis-
tenta juridica mutuala niciodata nu va obtine rezul-
tatele de care este capabila, cu exceptia cazului
in care functionarea sa este concomitent rapida §i
usoara’®”.

Conventia rezultata a atins aceste scopuri, fiind
destul de simplu de a permite implementarea acesteia
fara necesitatea elaborarii unei legislatii de punere
in aplicare, nsd aceasta nu reprezintd o “lege euro-
peana uniforma si cuprinzatoare In materia proce-
durii penale”, deoarece documentul international
respectiv adeseori prevede conditia ca executarea
cererii sa fie reglementata de catre legislatia statului
solicitat. Conventia a fost deschisa spre semnare la
20 aprilie 1959 si, dupa obtinerea a trei ratificari
necesare, a intrat in vigoare la 12 iulie 1962'".

Conventia Europeand din 1959 este divizata
in opt capitole fiecare dintre acestea reglementind
domenii diferite ale asistentei reciproce. Primul
dintre aceste capitole instituie bazele pe care se
sprijina intreaga Conventie. in baza art.1 al aces-
teia partile contractante ,, se angajeaza sa-si acorde
reciproc... asistenfa judiciara cea mai ampla cu
putinta in orice procedurd privitoare la infractiuni
a caror reprimare este, in momentul solicitarii asis-
tentei, de competenta autoritdtilor judiciare ale
Partii solicitante .

Se sustine ca la interpretarea acestei prevederi de
baza trebuie s se faca referire la conceptia privind
rolul autoritatilor judiciare in statele din sistemul de
drept romano-germanic'?, precum si la prevederile
art.24 care este destinat de a permite statelor parti
sa includa procurori in acest scop'4, precum si cu

10" Gilmore,W., Mutual assistance in criminal and business regu-
latory matters, Cambridge University Press,1995, p.9.

' Dupa intrarea in vigoare a conventiei, practica judiciard a
statelor semnatare a impus adoptarea unor rezolutii §i recoman-
dari ale instantelor Consiliului Europei menite sd favorizeze
aplicarea prevederilor acesteia, respectiv: Rezolutia (71)43 din
14 decembrie 1971, Rezolutia (77)36 din 2 decembrie 1977,
Recomandarea R(80)8 din 27 iunie 1980, Recomandarea
R(83)12 din 23 septembrie 1983 si Recomandarea R(85)10 din
28 iunie 1985, toate adoptate de Comitetul Ministrilor.

12 p.1, art.1 al Conventiei Europene din 1959 de asistenta juridica
internationald in materie penala.

13 McClean, J. D., International Judicial Assistance, Oxford
University Press, 1992, p. 133.

4 Franck, P., The Travaux Preparatoires of the European Conven-
tion on Mutual Assistance in Criminal Matters // European
Committee on Crime Problems: Problems Arising from the

art. 15 (4) care face referiri speciale la “cererile de
investigatii preliminare urmaririi penale... .

P.1 al art.1 este destinat a fi interpretat in sens
larg ca reglementind nu doar formele de asistenta
juridica reciproca consacrate in mod special de catre
aceastd Conventie, dar si orice alt fel de asistenta
juridica care poate fi solicitata'®. In acelasi context,
cel de-al Doilea Protocol Aditional din 2001 la
aceastd Conventie (p.4, art.l) clarificd faptul ca
infractiunile comise de catre persoanele juridice se
afla in sfera de aplicare a Conventiei.

In mod clar este necesar ca “procedurile” sa fi
fost initiate, prin aceasta se vor acoperi procedurile
formale de investigatie. Prevederea este elaborata
astfel, Incit, pentru a o aplica la o procedura in care”
in momentul prezentarii cererii “se afla in compe-
tenta autoritatilor judiciare.

Dupa cum sustine savantul John David McClean,
acest lucru permite Conventiei sa se extindd la
anumite infractiuni In Germania care initial sunt
examinate de catre o autoritate administrativa, dar
pot fi transferate catre o autoritate judecatoreasca'’.

Protocolul Aditional II din 2001 ( p.3, art.1) a
concretizat sfera de aplicare a Conventiei, astfel
incit intr-un mod clar sa acopere asa numitul “drept
penal administrativ”'®, definit ca fiind o procedura
realizata de catre autoritati administrative in cazul
incalcarii normelor de drept in cazul in care decizia
ar putea genera o procedura in instantele penale.

In acelasi context, curtile elvetiene au sustinut ca
intreruperea procedurii penale din motive rationale
nu impiedica acordarea de asistentd reciproca, asa
cum nu a fost luata nici o decizie cu privire la culpa-
bilitatea acuzatului si maxima ne bis in idem nu este
in pericol”. Partile au dreptul sa facd o declaratie
in care acestea definesc ceea ce considera ele a fi

Practical Application of the European Convention on Mutual
Assistance in Criminal Matters, 1971, p. 13-14.
5 Dupa cum arata analiza rezervelor la aceasta Conventie nu
in toate statele detin competenta exclusiva in domeniul acor-
darii asistentei juridice in materie penald autoritatile judiciare
in sensul ingust al acestui termen: judecdtile si organele de
procuratura. in Austria, Bulgaria, Moldova, Ungaria, Islanda,
Letonia, Slovacia, Finlanda, Cehia si Estonia competenta are in
acest sens si Ministerul Justitiei. In Grecia acest minister este
unica autoritate judiciara in sensul prezentei Conventii. Depar-
tamentele politienesti sunt examinate in calitate de autoritati
judiciare in Danemarca, Islanda, Letonia, Norvegia, Finlanda,
Elvetia si Estonia.
Rapport explicatif de la Convention européenne d’entraide
judiciaire en matiére pénale http://conventions.coe.int/Treaty/
FR/Reports/Html1/030.htm.
17" McClean, J. D., International co-operation in civil and criminal
matters, Oxford, New York, 2002, p. 174.
18 Gilmore,W., Mutual assistance in criminal and business regu-
latory matters, Cambridge University Press, 1995, p.10.
9 McClean, J. D., Op. cit., p. 174.
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autoritati judiciare®. Asistenta reciprocd nu va fi
acordata cu privire la arestari sau condamnari, sau
in legatura cu infractiunile militare care nu consti-
tuie infractiuni de drept comun?'.

in ce priveste domeniul de aplicare, Conventia
din 1959 contine prevederi detaliate privind asa
forme de baza ale cooperarii in domeniu ca: obti-
nerea de marturii si declaratii de la persoane
concrete, asigurarea participarii personale la proces
a martorilor si a expertilor, transferul temporar al
detinutilor in scopul depunerii de marturii, comu-
nicarea actelor de procedura si a hotaririlor judi-
ciare, comisiile rogatorii, prezentarea mijloacelor
de probd, realizarea de perchezitii si confiscari,
inminarea originalelor sau a copiilor autentificate
a documentelor si materialelor, inclusiv a celor cu
caracter bancar, financiar, juridic sau a celor din
domeniul afacerilor, precum si acordarea oricarei
alte forme de asistenta juridico-penald permisd de
catre legislatia statului solicitat, fie in cazul exis-
tentei unor acorduri bilaterale in acest sens.

Se permit, de asemenea, o serie de forme supli-
mentare de cooperare ce includ schimbul periodic
de informatii privind condamnarile penale ale ceta-
tenilor altor parti (schimbul de informatii din cazi-
erul judiciar) * si depunerea informatiilor de citre
un stat in vederea initierii unui proces in fata instan-
telor dintr-un alt (denuntul in scopul urmaririi)*.
Cea din urma forma ,, vizeaza in special cazul cind
o0 persoand care a comis o infractiune in statul soli-
citant s-a refugiat ulterior pe teritoriul statului soli-
citat §i nu poate fi extradat.**”

De mentionat ca in textul Conventiei din 1959 nu
existd o enumerare strictd a acestor forme de asis-
tentd juridica 1n materie penald, articole separate
doar consacrind modalitatile specifice de acordare
ale acestora. O enumerare respectiva, de regula, este
stabilita de catre fiecare stat contractant in rezervele si
declaratiile facute in momentul semnarii Conventiei®.

Cazurile 1n care asistenta juridicd ar putea fi
refuzata sunt consacrate 1n art. 2 al Conventiei.

In primul rind, asistenta poate fi refuzati “dacd

20 Art. 24 al Conventiei Europene din 1959 de asistenta juridica
internationald in materie penala.

21 p. 2, art. 1 al Conventiei Europene din 1959 de asistenta juri-
dica internationald in materie penala.

2 Art. 22 al Conventiei Europene din 1959 de asistenta juridica
internationald in materie penala.

3 Art. 21 al Conventiei Europene din 1959 de asistenta juridica
internationald in materie penala.

24 Rapport explicatif de la Convention européenne d’entraide
judiciaire en matic¢re pénale http://conventions.coe.int/Treaty/
FR/Reports/Html/030.htm.

»  Mununuyk, B.B., MHCTHTYT B3anMHOIT IIPaBOBO#i IIOMOLLH 110
YTOJIOBHBIM JieniaM. JIelcTBYyIoIast IPAKTHKA ¥ HEePCIEKTUBBI
paszButusi, Mocka, M3narensctBo «tOpmurtundopm», 2001,
c.30.

cererea se referda la infractiuni considerate de
Partea solicitata fie ca infractiuni politice, fie ca
infractiuni conexe la infractiuni politice, fie ca
infractiuni fiscale .

Chiar si elvetienii cu reputatia lor de a proteja
orice informatie in materie fiscald, au decis ca infor-
matia furnizata de catre autoritatile elvetiene ar putea
fiutilizatd de catre un stat strain la investigarea infrac-
tiunilor politice sau celor asociate acestora si a infrac-
tiunilor fiscale, cu exceptia cazului In care o conditie
care interzice expres acest lucru a fost formulata de
catre autoritatile elvetiene competente®.

Natura discretionard a art.2 este importanta asa
cum cooperarea in aceste domenii nu este exclusa
in mod automat. Cu toate acestea, calificarea infrac-
tiunilor in statul solicitant este irelevanta, deoarece
refuzul depinde de opinia subiectiva a autoritatilor
competente din statul solicitat.

In al doilea rind, asistenta poate fi refuzata daca
statul solicitat considerd ca executarea cererii “este
de natura sa aduca atingere suveranitatii, secu-
ritatii, ordinii publice sau altor interese esentiale
ale tarii sale”(p.”b”,art.2). Interesele esentiale la
care se face referire sunt unele de stat si nicidecum
individuale®, extinzindu-se la protectia intereselor
economice®.

Autorii Conventiei au admis doar aceste motive
pentru refuzul asistentei. S-a considerat cd asumarea
unor obligatii in relatiile de asistentd mutuala presu-
pune o oarecare cedare a suveranitatii iTn masura in
care statul solicitant considera aceasta compatibil
cu conceptele sale fundamentale si cu interesele
politice sau economice esentiale®®. Adoptarea unei
prevederi de interzicere a asistentei in cazul in care
statul solicitat considera ca aceasta ar putea facilita
urmarirea pe motiv de rasd, religie, nationalitate sau
opinii politice nu a fost consideratd necesara dato-
ritd aplicabilitatii teritoriale inguste a Conventiei si
caracterului amplu al p.”b” al art.23'.

O prevedere de prevenire a asistentei in situatia
in care cauza a fost suspendata sau a fost deja soluti-
onata in statul solicitat a fost, de asemenea, conside-
ratd nedoritd din motiv ca aceasta ar restringe sfera
de aplicare a Conventiei*’.

% p.”a” al art.2 al Conventiei Europene din 1959 de asistenta juri-

dica internationald n materie penala.

2 McClean, J. D., Op. cit., p. 174.

2 Rapport explicatif de la Convention européenne d’entraide
judiciaire en mati¢re pénale http://conventions.coe.int/Treaty/
FR/Reports/Html/030.htm.

¥ Ibidem.

30 McClean, J. D., Op. cit., p. 174.

31 Rapport explicatif de la Convention européenne d’entraide
judiciaire en matiére pénale http://conventions.coe.int/Treaty/
FR/Reports/Html1/030.htm.

32 Ibidem.
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Capitolul II al Conventiei se refera in principal
la obtinerea de probe pentru a fi folosite in cadrul
procesului penal. Se specifica ca cererea in acest
context trebuie sa imbrace forma unei comisii roga-
torii definita in Raportul Explicativ al Conventiei ca
fiind “un mandat acordat de catre o autoritate judi-
ciara a unui stat unei autoritdti judiciare strdine
in vederea efectuarii in locul sau a unei sau a mai
multor actiuni specificate”.

Art.3(1) prevede ca “Partea solicitata va face
sa se indeplineascad, in formele prevazute de legis-
latia sa, comisiile rogatorii referitoare la o cauza
penald, care i vor fi adresate de cdtre autoritdtile
Jjudiciare ale Partii solicitante si care au ca obiect
indeplinirea actelor de urmarire sau comunicarea
mijloacelor materiale de probd, dosarelor sau
documentelor.” Protocolul Aditional I la Conventia
din 1959 1n art.8 contine o noud prevedere in acest
sens, conform careia “Independent de dispozitiile
art. 3 din Conventie, atunci cind cererea prevede o
formalitate sau o procedura data pe care o impune
legislatia partii solicitante, chiar daca formalitatea
sau procedura ceruta nu este familiara partii solici-
tate, aceasta parte da curs cererii in masura in care
aceasta nu este contrarda principiilor sale funda-
mentale de drept, cu exceptia dispozitiilor contrare
ale prezentului Protocol. ”

Este necesar de specificat ca in timp ce comisiile
rogatorii trebuie sd fie adresate partii solicitate de
catre autoritdtile judiciare ale altui stat, Conventia
nu interzice tertilor s inainteze cereri acestor auto-
ritdti pentru transmitere. Functionarii §i persoanele
interesate pot, de asemenea, sd solicite permisi-
unea de a participa la executarea comisiilor roga-
torii, cu conditia existentei in acest sens a acordului
statului solicitat (art.4). Protocolul Aditional II din
2001% completeaza art. 4 al Conventiei, sustinind
cad “cererile referitoare la prezenta acestor autori-
tati sau persoane in cauza nu pot fi refuzate cind
0 asemenea prezentd tinde la executarea cererii
de asistentd de o maniera care raspunde mai bine
nevoilor partii solicitante si in acest fel permite
evitarea unor cereri de asistentd suplimentare.”

Art. 7 al Conventiei prevede ca statul solicitat
va proceda la comunicarea actelor de procedura si a
hotaririlor judiciare care 1i vor fi transmise in acest
scop de citre partea solicitanta. In lumina prevede-
rilor acestui articol, aceasta comunicare va putea fi
efectuata fie prin simpla transmitere a actului sau
hotaririi destinatarului, fie, In cazul in care statul
solicitant o cere in mod expres, statul solicitat va
efectua comunicarea intr-una din formele prevazute

33 Art. 2 al Protocolului IT Aditional II la Conventia din 1959.

de legislatia sa pentru inminari analoage sau intr-o
forma speciald compatibila cu aceasta legislatie.

Ca dovada a realizarii comunicarii poate fi soli-
citatd 1n unele jurisdictii de a demonstra ca proce-
durii i-a fost acordata atentia cuvenita, art. 7 (2)
prevazind in acest sens ca dovada comunicarii se va
face printr-o recipisa datata si semnata de destinatar
sau printr-o declaratie a partii solicitate constatind
faptul, forma si data comunicarii.

Totusi au existat critici cd o lacuna grava a
Conventiei este faptul ca in aceasta nu este preva-
zuta vreo incercare de a se ocupa de efectele comu-
nicarii sau de situatia Tn care comunicarea respec-
tiva ar putea fi refuzatd.

Articolele 8-12 se refera la modul de prezentare
a persoanelor (martori, experti) pentru a depune
marturie in statul solicitant. Modul de prezentare
in statul solicitant cade sub incidenta dispozitiilor
Capitolului II cu privire la comisiile rogatorii. Art.
13, unicul din Capitolul IV, prevede ca statul soli-
citat va comunica, Tn masura in care autoritatile ei
judiciare vor putea ele insele sa le obtind intr-un
asemenea caz, extrasele de pe cazierul judiciar si
orice date referitoare la acesta, la cererea autorita-
tilor judiciare ale unei Parti contractante, pentru o
cauza penala.

De mentionat ca in art.13 lipsesc unele limite in
vederea extinderii asistentei care poate fi solicitata
sau privind natura infractiunilor la care se refera
cererea, dupa cum, in mod similar, nu exista nici
o cerintd privind continutul minim al informatiei
furnizate. Aceasta lipsa de specificitate, se poate
dovedi a fi un impediment in unele cazuri, dar in
altele, discretia oferitd poate incuraja cooperarea.

Cerintele privind continutul cererilor de asis-
tentd juridica sunt stabilite succinct 1n articolul
14, mai importantd fiind modalitatea de transmi-
tere a acestor cereri, tratatd in art.15, textul caruia
a fost revizuit in Protocolul Aditional II din 2001.
Canalul normal de transmitere a comisiilor rogatorii
si a cererilor de transferuri de persoane detinute in
conformitate cu art. 11 este cel de la Ministerul de
Justitie al statului solicitant la Ministerul de Justitie
al statului solicitat, si invers.

Aceasta modalitate permite reducerea unor Intir-
zieri si complexitdti tipice canalelor diplomatice,
care au reprezentat traseul normal pind la adop-
tarea Conventiei din 1959, dar fiind inca permisa
modalitatea de supraveghere guvernamentala.
Partile contractante sunt totusi in drept sa formu-
leze rezerve in baza art. 15 (6)* precum ca unele sau
toate cererile vor fi expediate prin alte canale decit

3 McClean, J. D., Op. cit., p. 179.
35 Art. 15 (9) al Protocolul Aditional II din 2001.
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cele prevazute in acest articol’®, care si permita
statelor de a solicita utilizarea canalelor diploma-
tice. In pofida faptului ci mentine dreptul de utili-
zare a canalelor diplomatice, Conventia ofera, de
asemenea, posibilitatea de a utiliza o comunicare
mai directa decit cea dintre Ministerele de Justitie.
Textul originar permite in caz de “urgenta” comuni-
carea directa dintre autoritdtile judiciare ale statelor,
desi statele au dreptul de a solicita, printr-o rezerva
formulata in baza art. 15(6), ca o copie a unei cereri
trimisa in acest fel sd fie transmisa Ministerului de
Justitie. Informatia de raspuns la o cerere urgenta
trebuie inca sa fie returnatd prin canalul normal
stabilit de art. 15(1). Referinta la urgenta dispare in
noul text adoptat in 2001.

Chiar 1n textul initial se prevede ca la ruta directa
dintre autoritatile judiciare se poate recurge atunci
cind cererea nu imbraca forma comisiilor rogatorii in
baza art. 3 si 5 si nici nu este o cerere de transferare a
persoanelor detinute in baza art.11. In acelasi context
trebuie sd mentiondm ca Conventia nu are prioritate
asupra altor acorduri bilaterale dintre statele parti
care prevad transmiterea directa a cererilor.

Tinem sd mentionam ca, constienti de toate avan-
tajele Conventiei Europene din 1959, doctrinarii
sustin cd cea mai mare lacuna a acesteia constd in
faptul ca Conventia a fost conceputa pentru statele
care fac parte din aceeasi traditie juridica — tarile
europene din sistemul de drept romano-germanic,
si cd aceastda Conventie nu inlaturd obstacolul cel
mai important a unui regim eficient de asistenta
deoarece ea nu creaza o punte Intre diferite sisteme
juridice.

Constiente de slabiciunile, de ordin practic ale
Conventiei mentionate 1n privinta reprimadrii infrac-
tiunilor fiscale care provoaca daune insemnate
economiilor nationale, statele membre ale Consi-
liului Europei au considerat necesara completarea
prevederilor conventiei printr-un Profocol aditi-
onal, elaborat de un comitet de experti si adoptat
de Comitetul Ministrilor la 14 martie 1978 la Stras-
bourg.

Acesta prevede ca asistenta judiciard nu poate
fi refuzata pentru simplul motiv ca cererea priveste
o infractiune pe care Partea solicitatd o considera
drept o infractiune fiscald (art.1), modificind pe

3¢ O serie de state, in raport de specificul legislatiei interne a
fiecdruia, examineazd in calitate de autoritati centrale altele
decit cele prevazute de Conventia Europeana din 1959 : in
Israel — Ministerul Afacerilor Externe; Luxemburgul si Malta-
Procuratura Generald; Lihteisteinul — instanta de judecata.
fn Republica Moldova, Slovacia, Cehia sunt doua autoritati
centrale : Procuratura Generald si Ministerul Justitiei, iar in
Letonia sunt trei — Procuratura Generala, Ministerul Afacerilor
Interne i Ministerul Justitiei.

fond continutul Conventiei. Totusi, dat fiind ca
legile interne ale Statelor-membre difera in ceea ce
priveste elementele constitutive ale infractiunilor
fiscale, Protocolul precizeaza ca dubla incriminare
va fi considerata indeplinitd dacd infractiunea cores-
punde unei infractiuni de aceeasi naturda, conform
legislatiei Statului solicitat.

De mentionat ca, in afard de infractiunile fiscale,
Primul Protocol Aditional largeste sfera de apli-
care a conventiei si la notificarea actelor privind
executarea unei pedepse, la plata unei amenzi sau
plata cheltuielilor de procedura si a masurilor refe-
ritoare la suspendarea pronuntirii unei pedepse
sau a executdrii sale, la liberarea conditionata, la
aminarea Inceperii executarii pedepsei sau la intre-
ruperea executdrii sale (art.3). Protocolul se aplica
exclusiv in relatiiile cu statele-parti la Conventia —
mama care l-au ratificat’ (art.5).

Completata cu Protocolul sau aditional,
Conventia din 1959 reprezinta un model in domeniu,
motiv pentru care a servit de referinta la pregétirea
proiectului Tratatului — tip universal de asistenta
judiciara In materie penald, care a fost adoptat de
catre cel de-al 8-lea Congres al Natiunilor Unite
pentru prevenirea crimei si tratamentul delicventilor
din 1990.

La 8 noiembrie 2001 a fost adoptat al Doilea
Protocol Aditional la Conventia Europeand din
1959. Considerat copie aproape fidela a Conventiei
Uniunii Europene din 29 mai 2000, acesta modifica
in mod substantial Conventia, In sensul facilitarii
asistentei judiciare.

Facind o sinteza a Protocolului II, mentiondm
ca acesta este destinat de a imbundtati capacitatea
statelor de a reactiona la criminalitatea transfronta-
liera in functie de evolutiile politice si sociale din
Europa si de dezvoltarile tehnologice in intreaga
lume. Protocolul II imbunatiteste si completeaza
Conventia din 1959 si Protocolul din 1978, in
special prin largirea gamei de situatii in care asis-
tenta reciproca poate fi solicitata, favorizind acor-
darea unei asistente mai usoare, mai rapide $i mai
flexibile. De asemenea, se tine cont de necesitatea
de a proteja drepturile individuale in procesul prelu-
crarii datelor cu caracter personal.

in baza celui de-al doilea Protocol, cererile de
asistenta judiciara pot fi transmise direct intre auto-
ritdtile judiciare sau, in cazul cererilor avind ca
obiect comunicarea actelor de procedura, prin posta
catre destinatar (art.4). Cele mai importante preve-
deri sunt considerate a fi acelea care reglementeaza
formele moderne de asistentd juridicd in materie

37 Art.5 al Protocolului Aditional din 1978 la Conventia Euro-
peana de asistentd juridica in materie penala // www.inj.md.
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penald: audierea prin videoconferintd (art.9), audi-
erea prin conferintd telefonica (art.10), suprave-
gherea transfrontalierd (art.17), livrarile suprave-
gheate (art. 18), anchetele sub acoperire (art.19) si
echipele comune de ancheta (art.20).

De mentionat ca problema extradarii s-a situat
in atentia Consiliului Europei incad de la inceputul
existentei acesteia, astfel, incit la 13 decembrie
1957 la Paris a fost semnatd Conventia europeand
de extradare®.

Conventia reglementeaza obligatia de extradare,
faptele pasibile de extradare, cu exceptia infractiu-
nilor politice, militare si fiscale, problema extradarii
resortisantilor proprii, cazurile in care extradarea
poate fi refuzata sau nu este acordata, conditiile pe
care trebuie sa le indeplineascad o cerere de extra-
dare, instituie regula specialitatii extradarii, stabi-
leste conditiile de arestare provizorie In vederea
extradarii, ordinea de preferintd in cazul concur-
sului de cereri de extradare, modalitatea de predare
a extradatului si a obiectelor, problema tranzitarii
persoanei extradate pe teritoriul unui stat tert,
precum si o serie de reguli procedurale. Conventia
a fost completatd cu doud protocoale aditionale.
Primul Protocol aditional, din 15 octombrie 1975,
a adus unele precizari in legatura cu articolul 3 al
Conventiei privind infractiunile politice, iar prin cel
de-al doilea Protocol aditional, din 17 martie 1978
a fost modificat articolul 5 al Conventiei referitor
la infractiunile fiscale, astfel incit si acesta sa poata
face obiectul unor cereri de extradare. De asemenea,
ultimul protocol a modificat sau completat si alte
prevederi ale conventiei privind cazurile 1n care
extradarea nu va fi acordatd si conditiile pe care
trebuie sa le indeplineasca cererea de extradare.

Sub egida Consiliului Europei a fost adoptat un
sir de instrumente juridice speciale si in alte domenii
de o importanta majora, cum ar fi: a) Supravegherea
si executarea hotaririlor judecdtoresti: Conventia
europeand din 1964 pentru supravegherea persoa-
nelor condamnate sau eliberate conditionat®;
Conventia europeand asupra valorii internationale a
hotaririlor represive din 28 mai 1970%; b) Transfe-

3% In vigoare din 18 aprilie 1960, Ratificat prin Hotarirea Parla-
mentului RM nr.1183-XIII din 14.05.97// www.csj.md/.../
Conventia europeana de extradare. doc.

Conventia urmareste instituirea unui sistem de cooperare
internationala, susceptibil sd permita, pe teritoriul unui
stat semnatar, punerea in aplicare a masurilor conditionate
(suspendare, probare, liberare anticipatd sau masuri analoage)
concomitente sau posterioare pronuntate intr-un Stat Parte la
Conventie. Asistenta internationald, pe care aceastd conventie
o reglementeaza, vizeaza prevenirea recidivei criminale, prin
promovarea, dincolo de frontiere, a metodelor de amendament
individual si de reclasare sociala in cadrul national.

40 Ratificatd de catre Republica Moldova prin Legeal9-XVI din

rarea persoanelor condamnate: Conventia asupra
transferarii persoanelor condamnate din 21 martie
19834 ¢) Transmiterea procedurilor represive:
Conventia europeand asupra transmiterii procedu-
rilor represive din 15 mai 19724,

Este oportun sa remarcam ca cererile de asis-
tenta judiciard adresate statelor care nu sunt parte la
instrumentele Consiliului Europei vor fi formulate in
baza tratatelor bilaterale, in baza conventiilor ONU
aplicabile sau, in lipsa oricdrui instrument juridic
multilateral sau bilateral, pe baza de reciprocitate.

La nivelul Consiliului Europei au fost infiintate,
in decursul timpului, unele structuri specializate.
Comitetul european pentru probleme criminale
(prescurtat C.D.P.C. sau C.E.P.C.), creat in 1957,
isi bazeaza activitatea pe subcomitete si grupuri de
lucru si actioneazd pentru realizarea unor proiecte
de conventii si de rezolutii, transmise spre adoptare
Comitetului Ministrilor®.

Activitatea C.E.P.C. si implicit a Consiliului
Europei, vizeaza doua aspecte de mare impor-
tanta, si anume: armonizarea legislatiilor statelor-

10.02.2006. Conventia consacra o serie de principii fundamen-
tale, si anume: recunoagterea, ca reguld generald, a sentintelor
represive straine, considerarea “in concreto” a dublei incrimi-
ndri a faptelor in cele doud state (prescriptia sanctiunii sa nu
fie implinitd, amnistia sa nu fi intervenit, ceea ce impiedicd, in
anumite condi tii, recunoasterea sentintelor pronuntate in stra-
indtate) si procedura utilizata in statul solicitant care trebuie sa
fie conforma cu dispozitiile Conventiei Europene a Drepturilor
Omului.
Conventia cuprinde dispozitii generale privind executarea
sentintelor represive, conditiile in care poate fi cerutd execu-
tarea unei sanctiuni, efectele transmiterii executdrii si condi-
tiile pe care trebuie sa le indeplineasca cererile de executare a
sentintelor. Pentru sentintele pronuntate in lipsa inculpatului,
Conventia prevede o cale de recurs deosebitd §i anume opozitia
declarata in Statul solicitat si depusé fie in acest Stat, fie in
statul solicitant, care inlocuieste caile de recurs obignuite si
nationale. Aceasta cale de recurs reprezinté o dispozitie speci-
ficd dreptului european, intemeiatd exclusiv pe prevederile
acestei Conventii.
4l Ratificatd prin Legea Republicii Moldova nr.69-XV din
11.03.2004, are ca obiect facilitarea transferului detinutilor
straini catre tarile lor de origine, creind o procedura simpla,
rapidd si supld. Conventia defineste termenii fundamentali
pentru mecanismul de transfer si principiile generale pe care
se bazeaza si prevede conditiile pe care trebuie s le indepli-
neascd transferarea, documentele necesare si consimtamintul
condamnatului, consecintele transferarii, procedura exequatu-
rului, reglementarea tranzitului condamnatului §i suportarea
cheltuielilor legate de transferare.
Conventia defineste termenii de infractiune si sanctiune, stabi-
leste conditiile transmiterii urmarilor, competenta judiciara si
dreptul aplicabil, efectul cererii de urmarire asupra Statului soli-
citant, comunicarea intre autoritatile Statului solicitant si cele
ale Statului solicitat, valoarea cercetarii §i instructiei, probleme
legate de prescriptie, situatia infractiunilor pentru care este
necesara o plangere, masurile provizorii in statul solicitat, pluri-
tatea procedurilor represive si principiul non bis in idem.
Sé construim impreuna o Europa a statului de drept, Strasburg,
18 februarie 2004// www.coe.int/legal.

42

43



REVISTA MOLDOVENEASCA DE DREPT INTERNATIONAL SI RELATIT INTERNATIONALE / NR. 2, 2010 43

membre §1 asistenta juridica in materie penald.
In acest ultim domeniu, C.E.P.C. a creat o opera
importanta, constind in elaborarea a 16 conventii
si 4 protocoale care depasesc principiile traditio-
nale ale dreptului penal; prin intermediul lor justitia
penald nceteaza de a se mai opri la frontierele nati-
onale apreciindu-se ca un spatiu judiciar european
este pe cale de a fi creat.

Eficienta unui sistem judiciar independent este o
preocupare majord a Consiliului Europei. Numeroa-
sele instrumente adoptate, precum si crearea Comi-
siei europene pentru eficienta justitiei (CEPEJ)*,
reflectd dorinta de a avea acces la o justitie mai
dreapta si mai eficienta.

4 Comisia europeand pentru eficienta justitiei (CEPEJ) este un
organism judiciar, alcatuit din experti din toate 47 de state
membre ale Consiliului Europei si elaboreazd instrumente
pentru imbunatatirea eficientei si functionarii justitiei in Europa
(inclusiv acordarea statutului de observator si de consultari cu
organizatiile non-guvernamentale din afara Europei ). Misi-
unea principald a CEPEJ este de a asigura punerea in aplicare
corespunzatoare a principiilor si normelor in materie de efici-
enta a justitiei 1n statele membre. Sursa: Rule of Law Initiative
Granted Observer Status at European Commission for Effi-
ciency of Justice, American Bar Association, March 2007 //
http://www.abanet.org/rol/news/news-cepej-announcement.
shtml.

Bazindu-se pe acest lucru, Consiliul Europei
incurajeazd independenta justitiei si impartiali-
tatea judecatorilor, asistenta judiciara, simplificarea
procedurilor, reducerea sarcinii excesive de lucru
din tribunale si diminuarea termenelor judiciare,
folosirea medierii si consolidarea procedurilor de
executare a deciziilor justitiei. Organizatia incu-
rajeaza si utilizarea noilor tehnologii informative,
deoarece acestea asigura rapiditatea, eficienta si
calitatea sistemului judiciar.

Copyright© Ioan HUTANU, 2010.
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CERCETAREA INTEGRARII EUROPENE
PRIN PRISMA ABORDARII SISTEMICE

Natalia BEREGOI"

AHAJIN3 EBPONTEMCKOM MHTETPAIIMM CKBO3b ITPU3MY CUCTEMHOTI O IOJIXOJA

Tenoenyus Kk yCMaHo8IeHUIO MUPA, cO30AHUIO0 eOUH020 IKOHOMUYECKO20 PbIHKA HA KOHMUHEHMATbHOM
ypogue u eduncmay 6 Eepone cnocobcmeosano co30anuio HAOHAYUoHAIbLHOU opeanusayuu 6 iuye Eeponeti-
ckoeo corw3za. Coz0anue d3mo2o CLOACHO20 NO C80ell NPABOBOL NPUPOOe 0ObEOUHEHUSI CTHATIO B03MONCHBIM
bnazo0aps npoyeccy eeponeticKoll UHmezpayuu, 3ampoHysue20 6ce chepvl COYUATbHOU JHCUSHU — NOTUMU-
4ecKy10, IKOHOMUUECKYIO, KyabmypHyto, eymanumapuyio. Cecoons EC — amo Konenomepam e8poneuckux
20cydapcmes ¢ oowumMu 8321510aMYU OMHOCUMENLHO CIMPAMe2Ull pa3gumus, peaiuzyemvlx nocpeoCcmaom
UHMeZPaYUOHHOU NOTUMUKU.

H3yuenue npoyecca egponetickoil unmezpayuu mpedyem x cebe KOMHIEKCHO20 nooxooa. Mcxoos u3z
9MO20, asmop OAHHOU CMambvl, CMAGUM C80ell Yelbi0 NPOAHATUSUPOSATNL NPOYECC eBPONEUCKOl UHmes-
payuu cKk8o3b NPU3MY CUCTHEMHO20 AHAU3A, NO360IAIOUWESO GbIAGUMb XAPAKIMEPUCUKYU U 0CODEHHOCMU
cucmemvt Eeponetickoco coiosza. B npogooumom uccredosanuu EC npedcmasnen Kax sHcu3HecnocooHast
cucmema, d1eMeHmbl KOMOPOU HAXOOSAMC 8 NOCTHOSIHHOM PA3GUMUL, NPU dTMOM 20CY0aPCMEa-yieHul,
HAOHAYUOHATIbHBIE UHCUMYMbL GIACTU U e6PONEUCKAsl NOAUMUKA GbICIIYNAIOM dNIeMEHMaMu OaHHOU
cucmemvl. Heobxooumocmv 0anH020 UCCne008aHus 3aKIOYAEMCs 8 MOM, YMO IKIEKMUYecKull nooxoo,
BLIXO0SWULL 30 PAMKU CUCMEMHO20 AHAU3A, 8 GONPOCE U3VHEeHUS 0CODEHHOCMEN Kaic0020 deMeHma
cucmemyvl 8 OMOEILHOCMU, He CHOCOOCMBYem TUWHSS 3aNAmas KOMNJIEKCHOMY U YelOCIMHOMY 80CHPOU3-
8e0eHUI0 npoyecca e8poneticKou unmezpayuu.

ANALYSIS OF EUROPEAN INTEGRATION THROUGH THE PRISM
OF A SYSTEMS APPROACH

The trend towards peace, creation of uniform economic market at the continental level and superior
entity in Europe contributed to the creation of a supranational organization in the face of the European
Union. The creation of this complex by its legal nature union became possible due to the European integra-
tion process that affected all spheres of social life — political, economic, cultural, and humanitarian. Today,
EU is represented as a conglomerate of European nations, characterized by common views on strategies
implemented through a policy of integration.

European integration process demands a complex approach. For this reason, the author of this article
aims to analyze the European integration process through the prism of systems analysis, allowing to iden-
tify the characteristics and peculiarities of the European Union. EU in this case is presented as a viable
system, which elements are in constant development, thus member states, supranational institutions and
European policy are the elements of this system. The necessity of this study consists in that fact that an
eclectic approach in studying features of each element of the system alone is beyond the system analysis
and does not contribute to a comprehensive and holistic reproduction of European integration process.

*  Natalia BEREGOI — magistru in relatii internationale, doctorand la IISD al ASM.
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Abordarea sistemica reprezinta una din metodele
cunoagterii stiintifice contemporane. Prin meto-
dologia cercetarilor sistemice poate fi determinat
gradul de organizare si mecanismele de functionare
a obiectelor complexe, interactivitatea lor. Expe-
rienta stiintei moderne arata cd descrierea cea mai
convingdtoare $i complexd a obiectului se obtine
in cazul in care el apare ca un sistem'. Utilizarea
acestei metode stiintifice este asociata “cu studierea
proceselor ce au conditionat formarea unui sistem’”.
E.Markarian a numit abordarea sistemica drept
,una dintre strategiile fundamentale ale cercetarii,
din punct de vedere istoric cauzatd de necesitatea
de a explora sisteme prin intermediul resurselor
cognitive™. In viziunea savantului rus Tu.Urmantev
orice obiect poate fi considerat un sistem si cercetat
prin metodologia sistemica. Orice sistem functio-
neaza, se dezvolta sau se transforma in alte sisteme
in baza anumitor legi ale compozitiei. Legile in
cauzad asigurd unitatea, stabilitatea functionarii si
dezvoltarii sistemului dat si reprezinta conditiile la
care sunt supuse elementele constitutive si relatiile
dintre ele*. Orice totalitate de elemente care se afla
in raporturi si conexiuni reciproce si care formeaza
un anumit intreg constituie un sistem.

Fondarea Uniunii Europene (UE) a fost initiata
in baza unor factori’, realizarea carora au devenit
pe parcurs obiectivele principale de dezvoltare a
statelor europene. La ora actuald UE reprezintd un
conglomerat de state europene cu viziuni comune
asupra strategiilor de dezvoltare. Luand in conside-
rare categoriile abordarii sistemice, asa ca structura,
element, functie, mediu, ierarhie, putem conchide ca
UE se manifesta ca un sistem existent ce are propria
structura, elemente comune sau unice, ierarhie func-
tionald in continud dezvoltare si functie realizata
in dependentd de obiectivele, statutul si normele
reglementarii ale organizatiei. Crearea sistemul UE
a fost posibila datoritd procesului de integrare. Ne
propunem in continuare sd cercetdim procesul de
integrare, Indeosebi de integrare europeana.

Conform aparatului logic al abordarii sistemice,

CararoBckuit H.I'.  Cucmemmuswiti  nooxoo:
npobnemvl, mpyonocmu. Mocksa, 1979. p.76.
AdanacseB B.I'. Cucmemnocms, nosmanue u ynpaenemue.
Mockga, 1981. p.139-142.

Mapkapsn 2.C. //Cucmemnoe uccredoganue uenoseuecko
desmenvrocmul//Bonpocs! dpunocodun//. 1972. Nel0. p.77.
10.Ypmanues Cucmema. Cummempus. [apmonus, Meicib,
Mocksa, 1988.

> Factorii care au stat la baza procesului de integrare europeana
sunt: mentinerea pacii si stabilitatii pe continentul european,
teama de pericolul reprezentat de comunismul din Est, dorinta
statelor vest-europene de a se desprinde de dependenta ameri-
cand si de a-gi recapdta locul pierdut pe scena politica si econo-
mica internationald.

npeonocuLIKY,

conceptul de integrare indica formarea unei integri-
tati prin conexiunea dintre elementele componente
ale unui sistem. Semnificatia originala a termenului
de integrare provine de la latinescul integratio ceea
ce inseamna completare, intregire. Cu alte cuvinte,
integrare reprezintd reuniunea mai multor parti
intr-un intreg®. In viziunea lui T.Parsons conceptul
de integrare are un sens dublu: intr-o oarecare
masura reprezinta ,,0 compatibilitate intre elemen-
tele sistemului” si in acelasi timp ,,mentine condi-
tiile care pastreaza specificul sistemului in raport
cu mediul extern””. M. Kaplan defineste conceptul
intr-o modalitate mai simplista si anume ,,integrarea
are loc prin fuziunea a doua sau mai multor elemente
ale sistemului, precum si prin absorbtia unui sistem
de catre altul”.®

Trebuie remarcat ca aceste definitii nu determina
asa criterii ca modalitatea, nivelul si specificul de
unificare intr-o singurd unitate. Astfel, prin inte-
grare se poate de Inteles si o uniune benevola si
crearea unui imperiu si o unificare totalitara. Iata
de ce vorbind despre integrare ar fi recomandabil
sd o clasificam in corespundere cu domeniul in
care se manifesta, fie el economic’, politic, social.
Aceasta separare este necesara, deoarece termenul
de integrare a fost des utilizat in lucrarile stiintifice
si cercurile politice desemnénd procese conceptuale
diverse. Acesta era utilizat in discutiile despre inte-
grarea unor state in economia mondiald §i institu-
tiille occidentale, consolidarea integrarii in cadrul
NATO si, 1n final, despre integrarea europeana.

Tindnd cont de particularitatile si unicitatea
procesului de integrare din Europa de Vest, ar
trebui sa identificim separat termenul de integrare
europeand, cercetat de un sir de savanti'®. Luand in
considerare cd procesul de integrare europeana este
un fenomen sui generis, acesta nu poate utilizat la
elaborarea unei generalititi. Conform acestei abor-
dari integrarea europeana este un fenomen istoric,
ce a aparut In conditii specifice fara precedent
istoric si paralela contemporana.

Conform Dictionarului explicativ trilingv al
Uniunii Europene'' prin integrare europeand se
intelege un proces prin care statele membre UE

¢ Dictionar explicativ al limbii romane, www.dexonline.ro.

7 Parsons T. The social system, New Zealand, 1963, p.423.

8 Kaplan M. System and process in international politics, New
York, 1957 (pp. 152 - 167) p.351.

In dictionarul economic, termenul de integrare mai este utilizat
cu sensul de proces de intensificare a interdependentelor
economice.

10" Fapt ce poate fi confirmat de existenta unui numar mare de
institutii si catedre in tarile Europei de Vest specializate in
cercetarea integrarii europene.

Barbulescu 1.G, Répan D. Dicfionar explicativ trilingv al
Uniunii Europene, Polirom, 2009.
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inteleg sa-si transfere in mod progresiv, de la nivel
national la cel supranational, o serie de competente
ce tin de suveranitatea nationald, acceptdnd sa le
exercite in comun si cooperand in domeniile respec-
tive de activitate in scopul atingerii unor obiective
de natura politica, economica, sociala si culturala,
care vizeazd progresul si dezvoltarea UE, dar si a
respectivelor state. Avand in vedere cele expuse,
s-ar putea spune cd UE devine un organism unic
fondat prin repartizarea competentelor suverane.
In urma fuziunii statelor se formeaza o organizatie
supranationald europeana in care autorititile comu-
nitare, respectand identitatea si particularitatile nati-
onale ale tarilor grupate in respectiva organizatie,
conduc destinul cetatenilor statelor membre.

Statele membre nu au fost dispuse sa renunte
usor la structura lor de stat national in favoarea
unui stat sau a unei uniuni europene de tip federal
si sd transmitd competentele sale unei autoritdti
comunitare. Initial a fost transferata ,,doar o parte a
suveranitatii” intr-un anumit domeniu de activitate.
Despre aceasta ne vorbeste semnarea Tratatelor
Constitutive ale Comunitatii Europene (CECO,
CEE si CEEA)™

Daca initial nu se dorea crearea unui organism
supranational, atunci putem conchide ca se urmarea
atingerea altor obiective, fie ele de naturd politica
sau economicd. T.Fadeeva determina destul de
clar principalele obiective pragmatice ale integrarii
europene'. Autorul distinge patru obiective impor-
tante. Mai intdi de toate, se urmarea garantia pacii
in Europa. In al doilea rand, etapele de formare a
comunitdtii europene de la bun inceput au inclus
Germania, iatd de ce integrarea acesteia in comu-
nitatea europeana conditiona renagterea sa in cali-
tate de comunitate democraticd, capabila de actiune
politica. In al treilea rand, proclamarea UE a contri-
buit la realizarea dorintei unor state din Europa de
a se mentine in arena internationald dupa pierderea
ireversibila a pozitiei sale de mari puteri ale lumii.
In al patrulea rand, se intentiona crearea unei piete
economice unice la nivel continental, pentru a aduce
beneficii financiare europenilor. Pe langd aceste
obiective, am putea mentiona cd o Europd integra
unitd avea s reprezinte o contrabalanta supraputerii
in devenire, Statelor Unite ale Americii.

Dispersarea opiniilor privind conceptul de inte-
grare europeand are loc si la nivel academic. Teoria
integrarii europene este o arend a reflectiilor asupra

2. CECO - Comunitatea Europeand a Carbunelui si Otelului,
CEE - Comunitatea Economica Europeand, CEEA — Comuni-
tatea Europeana a Energiei Atomice.

Daneesa T.M. Mooenv Eeponeiickoco Coioza u npobnembi
cospementozo ¢pedepanrusma. Mockaa, 2005, p. 36-37.

procesului de intensificare a cooperarii politice
in Europa si a dezvoltarii unor institutii politice
comune. Teoriile clasice ale integrarii europene
sunt federalismul, functionalismul, neofunctiona-
lismul si interguvernamentalismul.

Teoria de cercetare a integrarii europene prin
prisma categoriilor sistemice poate fi considerat
federalismul. Existd doud forme de federalism:
federatia (stat federal) si confederatia (uniune de
state), care diferd intre ele doar prin structura si
ierarhia elementelor sistemului. Federatia, in forma
purd, Inglobeazd statele membre ca subiecte de
drept international, care in acest caz sunt lipsite
de suveranitate. Statele membre federale adopta
un act cu caracter de constitutie si formeaza insti-
tutii centrale care redau structura institutionald a
statului-natiune. Confederatia pastreaza suvera-
nitatea statelor membre, care au putere de veto in
deciziile luate de autoritatile centrale.'* Prin prisma
categoriilor sistemice, federatia si confederatia se
deosebesc prin structura si gradul de interconectivi-
tate intre elemente.

Cercetatorii federalismului M.Duverger A.
Postel-Vinay, A.Briand, P.Rosamond considerau ca
conceptul se refera la realizarea ideii unitatii euro-
pene bazate pe principiul federal, care este definit
ca ,,0 metodd de separare a puterilor, astfel Incat
guvernele europene si regionale sd fie coordonate
si independente”.

Incepand cu prima Comunitate Europeani
(CECO — 18 aprilie 1951), s-a putut constata
tendinta vest-europenilor de a crea o structurd de
tip federal care, progresiv, sa se substituie vechilor
state. Robert Schuman, ministru francez al aface-
rilor externe, prin oferta facutd guvernului R.F.
Germane, nu ficea altceva decdt sa demareze
procesul construirii unei federatii europene, indis-
pensabila pastrarii pacii'>. Pentru prima dati, o insti-
tutie — Inalta Autoritate, compusi din membri inde-
pendenti, era insdrcinata cu puteri supranationale si
urma sa actioneze conform intereselor Comunitatii.
CECO avea sa fie astfel prima etapa a constituirii
federatiei europene.

Spre deosebire de federatie, confederatia, fiind o
“asociatie contractuala intre suverane”'® e o simpla
asociere de state pe baza unui tratat, fiind situata
la jumitatea drumului intre superstat si alianta. in
viziunea unor sustindtori confederalisti, asemenea

4 Deutsch K. Political Community and the North Atlantic Area:
International Organizational in the Light of Historical Experi-
ence, Princeton, 1998, (pp. 53 -61), p.135.

5 Philip C. Textes institutifs des communautés européenes.

Presses Universitaires de France, Paris, 1984, p.5.

Gouaud C. Refléxions sur le concept de conféderation, les

Cahiers Universitaires Paneuropéens, nr.1, 1994, Paris, p.21.
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C.Gouaud, E.Campus, Europa politica nu poate fi
in consecintd decat confederald. Doar astfel poate
sd cuprinda si tarile din centrul si estul continen-
tului, care prin cultura si istorie sunt atagate valo-
rilor europene.

Ca o forma independentd de aplicare a federa-
lismului, intermediar intre federatie si confederatie,
adesea se vorbeste despre crearea unui stat suprana-
tional, referindu-se la integrarea europeana. Cu toate
acestea, unii teoreticieni federalisti considera statul
supranational din Europa, numai o etapd a reali-
zarii federalizarii europene. Federalismul european
sustine ca statul natiune a devenit o frana in calea
progresului, au fost epuizate capacitatile sale de a
indeplini functiile lor si, prin urmare, 1si vor ceda
competentele lor unor autoritdti supranationale.

Dupa cum am mentionat, modelul sistemului UE
poate fi studiat prin intermediul categoriilor abor-
darii sistemice. Ne vom referi in continuare la cate-
goriile principale, cum ar fi structura si elementele
sistemului. Orice sistem are o structurd prin care
este stabilit modul de organizare a interactiunilor
sau ansamblul relatiilor dintre elementele siste-
mului care fi determini functionalitatea. In ceea
ce priveste raportul dintre structura si elementele
sistemului, nu exista o structura in general, agsa cum
nu a existat asa un sistem UE anterior, ¢i numai o
structurd a elementelor care alcatuiesc sistemul.
Cu alte cuvinte, elementele sistemului determina si
structura sa. Statele fondatoare europene ce au creat
UE au determinat initial si structura sistemului: in
componenta UE pot fi doar state europene din punct
de vedere geografic.

Evident ca in structura sistemului pot avea unele
transformari ale elementelor fara a afecta structura
sistemului. Desi Norvegia nu este membra a UE din
cauza unui referendum national prin care cetdtenii
norvegieni au fost contra aderdrii la UE, aceasta
implementeazad toate politicile comune europene
la nivel national Incorporand legislatia europeana,
fiind semnatara a acordului Schengen pentru coope-
rare in ceea ce priveste controlul granitelor'’.

Insa, nici structura nu reactioneazi imediat la
orice grad de variatie a elementelor in sistem. Drept
exemplu poate servi adoptarea oricarui act normativ
din cadrul UE ce sufera modificari din momentul
propunerii pana in momentul intrarii In vigoare.

Evident ca structura sistemului influenteaza
comportamentul elementelor si determind modi-
ficari calitative ale acestora. Comportamentele
statelor UE sunt influentate de o serie de norme
europene comune prestabilite in interactiune cu alte

17" Bulmer S., Lequesne C. Statele membre ale Uniunii Europene,
Cartier, Chisinau, 2009 .

state ale UE sau din exterior. Modificarile calitative
ce au avut loc la nivelul elementelor au fost denu-
mite ,,standarde europene”, ceea ce semnifica setul
de norme, reguli, comportamente si rezultate cali-
tative.

Am mentionat ca din structura aparatului logic al
categoriilor sistemice fac parte si elementele siste-
mului. In viziunea proprie, principalele elemente
ale sistemului UE sunt statele membre (guverne
nationale), institutiile supranationale si politicile de
integrare directionate spre dezvoltarea cooperarii
intre primele in domeniile economic, politic, militar
si umanitar.

Sa examindm prima categorie de elemente:
statele membre. In ciuda existentei unor institutii
supranationale, proiectul de unificare politicd a
Europei continud sa se realizeze de catre unele
natiuni, lideri ai puterii politice. in calitate de
elemente ale sistemului UE, guvernele nationale
influenteaza dezvoltarea procesului de integrare.
Continud sa joace un rol-cheie axa franco-germa-
nicd care reprezintd un motor de integrare — de la
ei vin cele mai multe initiative §i anume sprijinul
acestor tari este o conditie prealabild pentru func-
tionarea eficientd a UE in domenii particulare ale
politicii. Mai multi autori, inclusiv N. Kaveshnikov,
observa infiintarea unor grupuri stabile de state
in cadrul UE, in plus fatd de unele de duratd cum
ar fi tarile Benelux, statele baltice, tarile nordice
(Danemarca, Suedia, Finlanda) si Grupul Visegrad
(Polonia, Cehia, Slovacia si Ungaria)'®. Aceste
grupuri au consultari periodice, semneaza memo-
randumuri comune si planuri de actiune, formuleaza
pozitii comune, care ulterior le sustin la sedintele
Consiliul European si Consiliului de Ministri.

In calitate de trasdtura a sistemului UE, supra-
nationalitatea conditioneaza formarea institutiilor
supranationale, un alt element al sistemului. O
determinare cu precizie a termenului de supranatio-
nalitate a fost data de L.Cram, D.Dinan si N.Nugent:
”supranationalitatea presupune existenta unei auto-
ritdti politice superioare nivelulului statelor natio-
nale, cu un anumit grad de autonomie fata de guver-
nele nationale. Astfel, tarile membre ale UE, crednd
o autoritate supranationala, delegd puterile sale in
rezolvarea unor probleme. Aceasta creeaza in mod
inevitabil, unele restrictii ale suveranitatii sau auto-
ritatii tarilor membre, deoarece acestea nu mai exer-
citd un control complet asupra activitatilor instituti-
ilor supranationale”".

KageunukoB H. //Hncmumyyuonanvnoe pazeumue Egponetic-
kozo Coroza // OO11eCTBO, ONUTHKA, HAyKa: HOBBIC MEPCIICK-
TuBbl. Mockga, 2000. p. 504-535.

1 Cram L., Dinan D., Nugent N. Reconciling Theory and Prac-
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Statele membre isi pastreaza incd monopolul
asupra deciziilor strategice si modificarea Trata-
telor. Totusi, in luarea de hotarari de importanta
majora institutiile supranationale ale UE nu func-
tioneaza sub controlul total al statelor. Odatd cu
Tratatul de la Maastricht®® au inceput o serie de
schimbari semnificative institutionale care au inten-
sificat procesele de integrare. Politologul Stefano
Fella a observat ca ,calea traversatd in directia
de aprofundare a integrarii, nu a redus abilitatea
statelor membre de a pastra controlul asupra acestui
proces, nici dorinta lor de a-si proteja Imputernici-
rile lor”?!. Dorinta permanenta de a proteja suvera-
nitatea nationald determina pozitia lor cu privire la
orice amenintdri si provocari ale bastioanelor tradi-
tionale ale statului national ca politica sociala, de
securitate si relatiile internationale.

Principiile supranationalititii manifestate prin
activitatea institutiilor au Tnceput sd prinda contur
la inceputul anilor 60 ai secolului XX. Incepand cu
1962, cea mai importantd parte a activitatilor CEE
au fost politicile agricole comune. Din 1964 deci-
ziile adoptate de Curtea de Justitie UE, au devenit
obligatorii pentru tarile participante. La 1 iulie 1968
a intrat 1n vigoare Acordul privind uniunea vamala
in CEE, care a implementat un regulament unic.

Prin adoptarea Actului Unic European?’, membrii
comunitdtii au convenit asupra unei formule de
compromis in cooperare: in sfera economicd — va
domina supranationalul, iar in politicd — interguver-
namentalul®. Cu toate acestea, influenta instituti-
ilor supranationale in politica externa si de securi-
tate este mai mare, decat 1n integrarea economica,
afectdnd suveranitatea nationald. Dupa Tratatul de
la Maastricht problemele relatiilor dintre compo-
nentele nationale §i supranationale in cadrul UE
au inceput a fi constientizate de cére cetatenii sai.
Acum, problema de corelare a identitatii nationale
si celei europene devine foarte dureroasa.

In calitate de elemente ale sistemului UE, poli-
ticile de integrare sunt in continud evolutie si se
manifestd preponderent in sfera politica si econo-
mica. In primul rand, trebuie si remarcim expan-
siunea continud a domeniului competentei UE,
exprimatd in realizarea politicilor de integrare.

tice/ Developments in the European Union. — London, 1999,
—p. 5-6.

20 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:C
:2008:115:0013:0045:RO:PDF.

2l Zielonka J., Mair P. Diversity and adaptation in the Enlarged
European Union/ West European Politics. 2002, Ne2. p.23.

22 Actul Unic European a revizuit Tratatul de la Roma si a

introdus Piata Unicd Europeana si Cooperarea Politica Euro-

peana.

Apax M. Eeponeiickuii Coio3: 6udenue nomumuiecko2o

ob6veounenus. — Mocksa, 1998. —p. 135.

23

Tratatul CEE a reglementat competenta Comunitatii
in domeniul politicilor economice necesare pentru
a crea o uniune vamald. Actul Unic European a
extins competenta comunitara in materie de politica
sociald, protectia mediului, dezvoltarea stiintifica
si tehnologica. Odata cu adoptarea Tratatului de la
Maastricht procesele de integrare s-au raspandit in
zone sensibile, cum ar fi politica interna si externa.
Aceasta demonstreazd ca nu e posibil sd integrez
un domeniu, lasandu-1 pe cel conex(adiacent) in
responsabilitatea statelor. Iu.Borco, analizand
relatia dintre integrarea economicd si dezvol-
tarea sociald, a concluzionat ca ,,nu conteaza in ce
domeniu a Inceput procesul de armonizare a inte-
grarii economice, deoarece acesta afecteaza si unele
aspecte sociale, care necesitd, de asemenea, regle-
mentare la nivelul UE™*,

Impreuna cu expansiunea competentei s-a
inceput si aprofundarea procesului de integrare. Un
exemplu clasic este calea parcursa de UE prin patru
etape de integrare economica: zona liberului schimb
— o uniune vamala — o piata unicd interna — uniunea
monetara.

Competenta majora a politicilor economice in
UE se bazeaza pe autonomia sa in desfasurarea poli-
ticii fiscale si detinerea resurselor financiare. Initial,
bugetul UE a constat in Intregime din contributii
din partea statelor membre, iar distribuirea resur-
selor era competenta exclusiva a Consiliului UE.
Prima incercare de a asigura independenta finan-
ciard a UE a avut loc in 1965, dar a suferit esec.
Cu toate acestea, dezvoltarea integrarii in conti-
nuare a conditionat reformarea sistemului financiar
al UE. In 1970 a fost adoptati o rezolutie privind
resursele proprii®, iar acordul din 1975% a acordat
Parlamentului European un numar de competente in
sfera bugetara, astfel ca deciziile ulterioare au urmat
aceasta cale.

In prezent, independenta financiari a UE se
bazeaza pe doud dispozitii principale. In primul rand,
dupd reformele financiare din 2001-2003, intreg
bugetul este finantat din veniturile proprii. Este o
taxa fixa, calculatd in baza PIB-ului membrilor
(67%), taxele fixe de la TVA (16%), impozite
si taxe vamale (16%), precum si o serie de alte
taxe?’. In plus fatd de independenta UE in materie
de politica fiscala trebuie sa remarcam si cresterea

2 Bopko F0.A. Hoeviti sman yenybnenus u pacuupenus eepo-

netickou uHmezpayuu: coyuaivHvle acnekmsl.// Mupoas
9KOHOMMKA U MEXKyHapoaHble oTHoIeHus. Ne9, 2000.

% http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//
EP//TEXT+REPORT//RO.

2% La 01 decembrie 1975 se ia decizia asupra alegerii Parlamen-
tului European prin sufragiu universal.

27 EU budget http:/ec.europa.eu/budget/index_en.htm..
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semnificativa a bugetului. Daca Tn 1960, acesta nu a
depasit 100-300 milioane de euro, atunci, crescand
constant, in 2008 a ajuns la 139 miliarde de euro?®.

Politicile de integrare se manifestd preponde-
rent in sfera economica si politica. Tratatul de la
Maastricht a recunoscut statutul comunitatii econo-
mice. Cooperarea economica a fost obiectivul
primordial al comunitatii europene inca de la ince-
putul formarii sale. Timp de 50 de ani, au fost puse
in aplicare planuri ambitioase, care ne permit sa
afirmam ca ,,UE nu mai este un concept abstract™?.
Printre aceste planuri au fost eliminarea barierelor
vamale, stabilirea unei piete unice si crearea uniunii
economice si monetare, precum §i mecanismele
proprii de cooperare economica la nivelul statelor.

Anume in sfera economicd membrii UE au
obtinut cea mai mare reusitd. Cooperarea in sfera
economica pentru cea mai mare parte din istoria UE
afostun element al sistemului care a asigurat dezvol-
tarea in alte domenii noi de activitate in comun. in
comparatie cu succesele la nivel economic, politi-
cile de integrare politicd nu au ajuns la nivelul soli-
citat de dezvoltare. Cu toate acestea, se considera
ca anume sfera politicd va constitui baza unitatii
europene. Integrare economica regionala nu se
poate dezvolta eficient, fara reglementare politica.
L.Glukharev observa ca ,,operatiunile la scara larga
in spatiul mereu 1n expansiune a Comunitatii Euro-
pene nu pot fi realizate faira mecanisme ale strate-
giei politice coerente™.

Neuniform in timp si spatiu, procesul de inte-
grare politica este inegal, periodic, fiind in urma
integrarii economice. Dezvoltarea in continuare
a UE este direct dependenta de succesul realizarii
politicilor de integrare politica.

UE poate fi studiatd prin unele trasaturi siste-
mice. Integralitatea unui sistem denota faptul ca
toate elementele sistemului interactioneaza intre ele
reciproc. Statele membre, institutiile supranationale
sunt actorii principali in luarea deciziilor la nivelul
UE, fie ca este vorba de deciziile Consiliului Euro-
pean sau ale conferintelor interguvernamentale sau
in luarea deciziilor referitoare la planurile de actiuni
si sunt factori-cheie in implementarea politicilor
europene. Astfel cd totalitatea de decizii, actiuni,
procese, fenomene ce au loc in cadrul statelor inter-
actioneaza si au efect asupra UE, conditionénd,
astfel, transformari empirice la nivel sistemic. Rela-
tivitatea unui sistem se manifestd prin faptul cum

28

EU budget http:/ec.europa.cu/budget/index en.htm..

2 Wright R. Open and Frank Dialogue. On the Russia’s role and
place in the new structure of European Commission in Russia/
Europe Ne2 2002. p.1.

Espona nepemen |/ Tlom pemakmueir JLU. I'myxapesa.
MockBa,2006. p.68.

acesta se prezinta in raport cu elementele sale, iar in
raport cu alte sisteme interactioneaza ca un element.
In cadrul sistemului mondial, UE, in calitate de stat
supranational, actioneazd ca un element al acestui
sistem. Istoricitatea sistemului se manifesta prin
aparitia, dezvoltarea, evolutia sau involutia acestuia.
La fel, UE are o existenta limitata in timp si spatiu.
Durata acestui sistem depinde de trainicia, calitatea
si cantitatea proceselor si informatiei transmise prin
interactiune dintre elemente. Autoreglarea deter-
mina capacitatea oricarui sistem de responsabilitate
si coordonare a propriilor actiuni, cat si de capaci-
tatea de control asupra exercitarii acestora. Statele
membre si institutiile supranationale UE elaboreaza
si coordoneaza toate actiunile UE, unde fiecare are
misiunea sa $i modul sau de implementare la nivel
supranational si national a functiilor si responsabi-
litatilor sale.

UE poate fi cercetata si prin prisma altor trasa-
turi sistemice ca interconectivitatea dintre elemente,
modul de interactiune si interdependentd dintre
sistem si mediul extern, fiabilitatea sistemului.
Acestea pot fi tema unui studiu aparte.

Abordarea sistemicd creeazd premise pentru
determinarea atat a identitatilor particulare, cat si a
fenomenelor si proceselor in ansamblu din cadrul
sistemelor. Fiind un organism complex in care
perspectivele procesului decizional pot fi supuse
testarii si dezvoltarii, UE se manifesta ca un sistem
integru in care procesul de integrare europeand
pastreazd nu numai particularititile proprii expe-
rientei autohtone nationale, dar se implementeaza
in principiile, standardele si normele comunitare,
manifestdnd-se multispectral in procesul general al
unificarii prin diversitate.
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SHEPTETUYECKHAI IIPABOIIOPSIOK UJIN BECIIOPSJIOK?
K BOITPOCY O ITPABOBOM PEI'YJIMPOBAHUU SQHEPTETUYECKHUX
OTHOIIEHWH B I'JIOBAJIM3UPYIOIIEMCS MUAPE

Onsna KHH/[bIBAJIIOK®

ORDINE JURIDICA SAU DEZORDINE iN DOMENIUL ENERGETIC?
PROBLEMA REGLEMENTARII JURIDICE A RELATIILOR ENERGETICE
iN PROCESUL GLOBALIZARII

Problemele cu privire la vidul juridic existent in domeniul cooperarii energetice internationale continud
sa se actualizeze in continutul discursului politico-juridic, astfel impundnd definitivarea perfectarii sale
Juridice. In vederea solutiondrii problemei respective in cadrul unui mediu competitiv in continud schim-
bare cu privire la gestionarea resurselor energetice este necesar de a concentra atentia asupra elaborarii
unui mecanism juridic universal §i asupra adoptarii unei baze normativ-juridice complexe, care impreund
formeaza cadrul normativ definitivat al sferei energetice. Acesta din urma se referd la un cadru juridic care
ar fi nu doar succesorul normelor de drept international, dar ar contribui in acelasi timp la crearea unor
conditii favorabile pentru cooperarea energetica si s-ar racorda la normele aplicate in cadrul sistemului
comercial multilateral.

Articolul respectiv cuprinde o analiza politico-juridica a acordurilor incheiate in domeniul energetic,
care contine un element istoric semnificativ. Initiativa post Razboi rece in vederea "consolidarii” juridice
in sfera energetica a intereselor statelor din Est si Vest la inceputul anilor 90 a fost marcatd prin adoptarea
declaratiei cu privire la cooperarea internationald in domeniul energetic — Carta Europeand a Energiei.
Declaratia de consimtamant al statelor a fost insotita de semnarea unui Acord multilateral aditional la
Carta Energetica. Semnificatia istorica a acordului respectiv consta in depdsirea scindarii economice
a continentului european, care a continuat cdteva decenii. Initiativa cu privire la cooperarea multilate-
rala §i ponderea sa normativ-juridica expusa in continutul acordului depdseste cadrul acordurilor regi-
onale. Analiza prevederilor esentiale a acordului in vederea credarii unui spatiu eurasiatic energetic unic
constituie baza acestui studiu. Problema sustinerii ordinii juridice este elucidata prin prisma prevederilor
Acordului aditional la Carta Energetica cu referire la initiativa propusa de Federatia Rusd in vederea
optimizarii Cartei Energetice vis-a-vis de "Abordarea conceptuald a unei baze juridice noi a cooperarii
internationale in sfera energetica (obiective si principii)”.

ENERGY LEGAL ORDER OR DISORDER? LEGAL REGULATION
OF ENERGY RELATIONS IN A GLOBALIZING WORLD

In modern politico-legal discourse the question of the existing and continuing legal vacuum (legal
insufficiency) in the field of international energy cooperation continues to actualize, demanding its final
legal clearance. In the rapidly changing competitive environment for energy resources the resolution of
this issue inevitably draws attention on the development of universal mechanism of legal influence, as well
as on the adoption of a coherent legal framework, which, together with the first issue provides legal basis.
This refers to such a legal basis, which would be not only the successor of the existing norms of interna-
tional law, but also would be capable to create more favorable conditions for energy cooperation, as well
as lining up on the rules applied to multilateral trading system.

Given article contains the politiko-legal analysis of the existing agreement in the energy field, which
carries an element of historical significance. Followed after the termination of cold war the initiative of

Onana Hzopesna KUH/IBIBAJ/IFOK — maructp MeXIyHapOIHBIX OTHOIICHNH, MIIQAIINI HAYIHBIA COTPYAHUK, acnupaHTka MHCTH-
TyTa UCTOpUH, TocynapcTsa 1 npasa AH Monjgosel.
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legal “‘fastening” of interests of the countries of the East and the West at the beginning of 1990th years in
energy sphere, has been noted by the acceptance of the declaration on the international cooperation in the
field of energy, i.e. European Energy Charter. The declarative expression of countries was accompanied
by the signing of a multilateral treaty to the Energy Charter Treaty (ECT). The historical significance of
the treaty is to overcome the decades-long economic division of the European continent. The initiative
expressed in the treaty multilateral on the coverage and international legal on the importance of the energy
cooperation, is beyond the scope of regional arrangement.

Analysis of the main provisions of the treaty from the angle to create a common Eurasian energy space
is the basis of this study. The question of maintenance of energy law and order is considered through a
prism of the Energy Charter Treaty with the projection on the Russian proposal to improve the Energy
Charter process in the form of “Conceptual Approach to the New Legal Framework for Energy Coopera-

tion (Goals and Principles)”.

I. Teopernueckasi kBaHTUUKALUS IHEPre-
THYeCKOIr0 NPaBoNOpPsiAKa

B ycioBusx riao0anusupyronero Mupa coBpe-
MEHHBIH OOJNHMK M COCTOSIHME CHCTeMbl MEXIyHa-
POIHBIX OTHOIICHMH BO MHOI'OM OIpPEAENAETCS
9HEP2OPECYPCHOU HANOJIHEHHOCMbIO' U codepoica-
MenbHOCMbIO TIPOUCXOIINX HAa MHUPOBOM apeHe,
HPOIIECCOB®. SIBJISIACH CTEPIKHEBBIM DETYJISTHBOM
UX Pa3BHUTHSL, TAKasi XapaKTEPUCTHKA CHCTEMBI’, BCE
OonblIe pacKphIBaeTCsl KaK OJHA U3 BaKHEHIINX
JOMHUHAHT HOAJAepKaHus €€ >KM3HECHOCOOHOCTH,
0e3 KOTOpOM Kak TIOKa3blBaeT JEHCTBUTEIb-
HOCTb, MaJIOBEPOSTHO OOECHeyeHne yCTOWYMBOTO
pa3BUTHsI MUpa* U MOJIepIKaHHE YHEPTETHIECKOTO

Ad notam, non anepzopecypcHoii HanOJIHEHHOCMbIO CIENyeT
MOHUMATh OJHY M3 XapaKTEePUCTUK CHCTEMbI MEXTYHAPOJHBIX
OTHOILCHHUH, SIBHUBIUEICS pe3yJbTaTOM JHEPreTH4YecKOro
npeobpa3oBaHus uX npupoasl. HanmomHeHHoCTh cama 1o cebe
— MAcCHBHOE MOHATHE, MNoApasyMmeBarouiee (akT HATHIMS
SHEPreTHYECcKOi COCTaBIAIONEN U ONpeeNsioliee OTCHIUU
naHHoM cucrtemsl. [lox amepzopecypchoii codepicamens-
HOCMbIO  CIEfyeT IIOHHMAaThb CIAXEHHOCTb CTPYKTYpBI
CHCTEMbl MEXIYHApOJHBIX JHEPreTHYECKHX OTHOLICHHH,
KOTOpasi ONpPEAENAET BEKTOP Pa3BUTHS MHPOBBIX IIPOLECCOB.
JIBa 3TUX MOHATHS UMEIOT B CBOEH CTPYKType ONpeAesIoni
U BIIACTBYIOLIMI 3JIE€MEHTbI, KOTOPbIE MO3BOJIAIOT KJIACCH-
(ULMPOBATH CUCTEMY MEXKIYHAPOIHBIX OHEPreTHYECKHX
OTHOLIEHHH KaK JHCIO3ULHOHHOE MOHATHE, BBIpAXaIolee 1
packpsiBaroniee e€¢ notenuansl. (IIpum. aBT.).

Cwm.: Jleunnra SHEPropecypcoB HET: eCTh JeULHUT 31paBoro
cmbicna. [IpoOieMsl coBpeMeHHO 3HepreTuku // Muposas
sHepreTuyeckas noautuka. 2003. Ne 5. — C. 36 — 40.

Cwm.: bymye B.B. Onepreruka Poccun: oxunanuu BO3MOXK-
HocTH // DHepreTndeckas nonuruka. Hos6ps, 1999. — C.3.
Broipaxxenue  «ycmoiuusoe pazeumue mupa»  (aHriI.
“sustainable development”) BO3BeneHO B paHT HICHHOIT
KOHILICNIMKM pa3BUTHS COBpeMEeHHOro Mupa. IlpexcraBiss
co0o0ii OlHy M3 LEHTPAJbHBIX TEM MEXIYHapOIHOIO IpaBa,
JIaHHAsl KOHLIENLMs JHHAMHUYHO M TOCTOSIHHO pa3BHMBaeTcs,
HAxXoJs CBOE OTPaKE€HHE BO MHOTHX MEXIYyHapOAHBIX JOTrO-
BOpaX, MOCBSAIICHHBIX YBAXEHHUIO HHTEPECOB BCEX CTpaH
MHpa. 3aTparuBas SHEPreTHYECKyI0 COCTABIIAIOLIYIO JaHHOH
KOHIICMLINH, CIIEAYET OTMETHTb, YTO MO/ HEil CTOUT NOHUMATD
HpoLECC MepexojJa OT KOHLENIMU IPOU3BOACTBA JHEPrHU,
CMOCOOCTBYIOLIEH YKOHOMHMYECKOMY pOCTY K KOHLEHIUH
MHPOBOTO yCTOHYMBOIO Pa3BUTUS, KOTOPOE BO3MOXHO HPH
YCIIOBMU U3MEHEHUsI TapaJurMbl dHeproreHepauu. OTMETHM,

IPaBOIOPsAKa’.

COBpEeMCHHBIN ~ DHEPTEeTHYCCKHUN  MPaBOIIO-
PSJIOK, OCHOBOM oOecredeHus KOTOPOro BBICTY-
naeT MEXIYHapOJIHOE MPaBO M MPaBOOTHOIICHHUSI
B oOyacth 100OBIYM, TPaHCIOPTHUPOBKH, TIepepa-
0OTKHM W COBITa SHEPTOPECYPCOB, B CBETC HEKOHT-
POJHPYEMOTO WX TPOU3BOJICTBA U TOTpPEOICHUS,
JIOCTaTOYHO TECHO CBS3aH C MOJJICPIKAHUEM CAMOTO
MEKIyHAPOJHOTO MPABOIMOPsIIKa’, KAK COCTAaBHOTO
JJIEMEHTA MEPOIIOPSIIKa’.

YTO MCKJIIOUUTENIBHO HJEsl YCTOWYMBOTO Pa3BUTHsI IPU3BaHA
CTaTh OCHOBHOM NpH (hOPMUPOBAHMH MIPABOBOM 0a3bl A€ATEIb-
HOCTH CYOBEKTOB MEXKAYHApOAHOIrO IpaBa B ApKTHKE, B
YaCTHOCTH, pa3paboTku e€ MuHepaibHbIX pecypcos. (IIpum.
aBT.). B noxnane npembep-munucrpa Hopseruu I'py Xapmu
Bpynnrnann ot 1987 ropa «ycroifunBoe pa3BUTHE» MPEACTAB-
JIEHO KaK pa3BUTHE, KOTOPOE «yIOBIETBOPSACT HMOTPEOHOCTU
HBIHEIIIHET 0 MOKOJIeHHs1 Oe3 yiep6a aiist Oy yluxX B YAOBIET-
BOPECHUH CBOMX COOCTBEHHBIX norpedHocTei». [logpodbuee 06
stom cM.: World Commission on Environment, Our Common
Future // OUP, Melbourne, 1987. P. 8.; doxnan 'enepanbHOro
cekperaps OOH «Qnepretuka u tpancrnopt». OpraHnuzanu-
oHHas ceccus 30 anpens — 2 mas 2001. E/CN.17/2001/PC/20.
5 Cwm.: Daniel Yergin. Ensuring Energy Security // Foreign
Affairs. Volume 85, Ne 2, pp. 69-82.
Cwm.: Bapcero 1O. I MupoBoif okeaH: mpaBo, MOJUTHKA,
nmurtomarus. M. 1983, — C. 5; Black C. World orders: Old and
new //World order studies program: Occasional paper No 1.
Princeton, 1975. P. 1.
Ut supra, IOHATHSI «MUPOBOU MPABOMOPSIIOK» U «MEXIyHa-
POZHBIH PABOMOPSIOK» HE TOMKIECTBEHHBI II0 CBOEMY CMbIC-
JI0BOMY HaronHeHuto. [TonbiTka NpoBecTH JeMapKallMOHHYIO
JMHUIO MEXAYy HHMMH ObUIa IpPEIIPHHSITA aBCTPATHHCKHM
npodeccopom X. Bymnom. OCHOBHOE OTIIMUYHE 3aKIIFOYACTCS
B TOM, YTO MEXIYHapOJHBIH MPABOMOPSIOK — TO MOPSIOK
B3aMMOOTHOLIEHUH MEXIy rOCyIapCTBaMM, a MHUPOHOPSIOK
— 3TO COBOKYIIHOCTh OTHOIICHHII MEXTy TOCYJapCTBaMH,
BKJIIOYAS! TIOPSIIKK BHYTPH KaXK10T0 B OTACNIBHOCTH. COracHo
no3uuuu X. Bymma, muponopsinok sBisiercst Gonee dynna-
MEHTAIbHBIM M IEPCHEKTHBHBIM, 4YeM MEXIYHapOJHBIM.
IocnenHee 06CTOATENBCTBO OCOOEHHO BAXHO, OCKOJIBKY HE
rocyapcTBa SIBISIOTCS €AMHMIIAMM YeJIOBEYeCKOoro oouue-
cTBa (HALMH, [UIEMEHA), a WHIAMBHIbBI, KOTOPBIC MOCTOSHHEI
U HEpYIIMMBI, TOTJa KaK MX TPYNIHPOBKHM CKIOHBI H3Me-
HSTBCS U pacranaTbes. He MHaue Kak MUPOMOPSIOK SIBIISIETCS
NEePBUYHBIM IO OTHOILEHHIO K Me&XayHapoaHomy. [Toxpobuee
06 sTom cM: Bull H. The anarchical society: A study of order in
world politics. N.-Y., 1977. 335 p.
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[TockonbKy cocTosiHHE M OOJHK MPaBOMOPSAKA
BO MHOTOM 3aBHUCHUT OT TOTO KakKylO ITO3UIHIO
M0 OTHOIIEHHIO K HEMY 3aHHUMAlOT TOCYJIapCTBa,
MUMEIOIIIE 0COOCHHO OO0ITBIIOE BIUSIHNE B MEXTyHa-
POIHOM co00IIIecTBE® M Ha MPOCTOPAX MPOCTPAHCTB
OTPOMHON TIEONOJUTUYECKOM 3HAYUMOCTH, €CTh
OCHOBaHHE TOBOPUTH O CYOTHJIFHOM XapakTepe
COBPEMEHHOT'0 PHEPTeTUIECKOT0 IPABOMOPSAKA.

Ckopee Bcero, HepaBHOMEPHOE pacIpe/ieieHne
SHEPreTUYECKUX PECYpPCOB, YCTyMaIlee IOoBCe-
MECTHOE BIIACTBOBAHHE TEM CTpaHaM, KOTOpPbHIE
UMEIOT JOCTYI K TIPOCTPaHCTBaM, B HeIpax
KOTOPBIX  COCPEAOTOYEHBI OTPOMHBIE  3amachl
yriaeBomoponos’ (ocoberno 3to kacaercs CIIIA,
Poccun, crpan bmmkuero Bocroka!’) mrpaer He
MOCTIETHIO0 U OTHIOJbh HE JMMHU30MYECKYI0 pOIlb B
OTIpEICTICHIH €T0 O0JINKA.

Bormpoc 00 mepapxXu3mpoBaHHOW pacCTaHOBKU
MIPOBOKATOPOB €r0 CIOJI3aHUS B CTPOHY Oecro-
psanka HemoMmepHO crenuduaeH. CyriecTBeHHAsS
pPOIb  OTBOIUTCS, YKOPEHHWBIIEMYCS B MHPOBOU
MOJTUTHKE JTOTMAaTUYECKOMY TTOJIOXKEHUIO O COmep-
HUYECTBE MEXIy TPAAWIHOHHBIMH W HOBOSB-
JICHHBIMM aKTOpPaMHd MHPOBOM MOJIUTHUKHU. Pa3Bo-
padnBasch MEXAY KPYHNHBIMH TPaIAIIHIOHHBIMA
SHEPronoTPEOUTENIMA W HOBBIMH  KPYIHBIMHU
WIrPpOKaMH MHUPOBOM IKOHOMHUYECKOW CHCTEMBI
(Kuraii, Muaus, FOro-Bocrounas Asus)!'!, Bocopu-
HUMaeMbIMHU 3allaHBIMU JIep)KaBaMH KakK TeOTo-
JUTHYECKUE COTMEPHUKH, TAaKOE COIEPHHYECTBO,
KaK TOCTOSIHHBIA perpetuum mobile ocHOB moH-
THYECKOTO peajan3Ma OOBOJIAKMBAEMBIH (haKTo-
pamu rioGanu3anuu'?, BHOCSIIEH H3MEHEHHS B
caMy KOHIICTIIMIO IUBHIM3ALUK'> — JIHIIb OJHA U3
WUTIOCTpannid 0€CIIOKOHCTBA OTHOCUTEIEHO OTMH-
paHusl y DHEPTeTHYECKOTo IPAaBOIOPSAIKa CTaTyca
«TIOPSIIKAY.

8 Iur no: Ycenko E. T. CooTHOIIEHHE KATErOPUi MEXTyHAPO/I-

HOT'O U HaIllMOHAJBLHOIO (BHYTPUIOCYAApCTBEHHOI0) Ipasa //
Cogerckoe rocyaapcTBo u npaso. 1983. Ne 10. — C. 45 — 46.
Cm.: Bacmmmmn W. Y., I'noba H. C. Biousaue sHeprope-
CYpCOB Ha pa3pelleHue BOCHHBIX KOH(PIUKTOB B XX Beke //
Poccuiickuit BoenHo-1ipaBoBoii coopHuK: Ne 9. -M.: «3a npaBa
BOCHHOCTYKammux», 2007. — C. 161 — 165.
Cwm.: CocrosHue mupa. 1999. loknan Muctutyra BeemupHoit
BaxThl (Worldwatch Institute) o pa3BuTHu 1o myTH K yCTOHUYH-
BOMy oOmectBy. — M., 2000. — C. 29 — 57.
' Cwm.: Energy Cooperation in the Western Hemisphere: benefits
and impediments. Ed. by Sidney Weintraub. Ctr. for Strategic
... Studies. 2007. P. 4.; Gyula Csurgai. Les enjeux géopoli-
tiques des resources naturelles. L’age d’homme, Lausanne,
Suisse, 2006. P.19.
Cwm.: I1aBen LlpirankoB. MupoBast ONUTUKA U €€ COJepikaHUe.
http://www.intertrends.ru/seventh/005.htm ([lata mocemenus:
05.08.2010).
13 Cwm.: Petrovski V. Gold Global Governance and the U.N. // B.
Boutros — Ghali Amicorum Discipulorumque Liber. Bruxelles.
1998. Vol. II. P. 1267.

Bo MHOTOM Takue riTyOMHHBIE TCHICHIIUN TTT00a-
JU3AIMOHHOTO TPOIIecca YKa3hIBAIOT HA TeTePOreH-
HOCTB (DaKTOPHOTO OIPE/IEIICHNUs YHEpronopsiaka. B
3TOM acleKTe YHepreTHdecKas MpaBoBasi MOJINTHKA,
MPOBOAMMAs TOCYIapcTBaMH 3arajia, OCHOBaHHAs
Ha MpUMaTe aMEepUKAaHCKUX HAI[MOHAIBHBIX HHTE-
pecoB, OoJlee YeM HarJsAHO PACKPBIBAET IIPABOBYIO
4acTh ero cojepxanus. /lemas craBky Ha dHepre-
TUYECKUUA CYBEPEHUTET, SIBJISIOIIMICSA CYThIO H
OIUTOTOM TIOBEJCHHS 3alaJHBIX TOCYIapCTB, OHA
HACTOJIBKO crienn(UIHA B CBOEM IPOSBICHNH, YTO
KOTJIa PeYb 3aXOJUT O COONIOIEHUH dHEpPTreTHIec-
KOTO CyBEpEHHTETa, OHa BBICTYIAeT OCHOBHBIM
MEXaHHU3MOM BBIPABHHBAHUS >KHU3HEHHOTO YPOBHS
HaCelleHUs] STUX CTpaH W TrapaHTOM UX dHEpPrope-
CYPCHOM caM000€eCIIe4eHHOCTH 4,

O6HapyxuBaeMass aMOMBaJICHTHOCTD B TTOJIX0JIC
COOJIOIGHNSI ~ DHEPreTHYECKOTO  CyBEpEeHHTETa
HEPaIUBO OMPOKUIBIBAET 3aKPEIUIEHHBIA HOPMaMHU
MEXXIyHapOJTHOTO IIpaBa MPABOBOW CTAaTyC TOCY-
JTApCTB Ha IPaBO BIAJIETh, MOJIB30BATHCS U PACIIO-
psSOKaTbCs  CBOMMH  dHepropecypcamu. OmHAKO
B HCTOpPUH TPYJHO HE BCIOMHUTH MOMEHTa 00
OTCYTCTBHH CITOPOB TI0 BOIIPOCY TPaHUI] TOCyaapc-
TBCHHOT'O CYBEPEHHUTETA B DHEPreTHUCCKOI cepe'™.

[Ipu 3TOM OTMETHM, YTO KOHIIETIIIUSI CyBepe-
HUTETa HApOJOB HAJ E€CTECTBEHHBIMH pPecypcaMu
HE HOBa M HaXOIUT cBOE& 3akperuieHue B [lakTax
0 mpaBax 4eyioBeka 1966 r., psjae JTOKYMEHTOB,
YTBEP)KJCHHBIX  pe30yolusIMU [ 'eHepalibHOM
Accambneeit OOH, cpemu koTopeIx: Jleknapanus o
HEOTHEMIIEMOM CYBEPEHUTETE HaJl €CTECTBEHHBIMHU
pecypcamu 1962 r., Jleknapamus u IIporpamma
JICUCTBUH MO YCTAHOBJIEHHUIO HOBOT'O MEXIYHapO/-
HOT'0 3KOHOMHYecKoro nopsiaka 1974 r., Xaprtus
SKOHOMHUYECKHX TPaB U 00SI3aHHOCTEH TOCyAapCTB
1974 r. B paccMatpuBaeMOM KOHTEKCTE OTMETHUM,
4T0 cTaThs 18 JloroBopa Kk DHEPreTHIECKON XapTHH
MOJITBEP)KAAET TOCYNAPCTBEHHBI CYBEPEHUTET U
CyBepeHHBIE TpaBa B OTHOIICHUH IHEPTETUIECKHIX
PECYPCOB, KOTOpBIE JIOJDKHBI ~OCYIIECTBIATHCS
B COOTBETCTBUH C HOPMaMH MEXKIYHAPOIHOTO
mpaBa U ¢ MX coOmomennem'®. 11 310 mosokeHue
CTaThU JAHHOTO JIOTOBOpa SABJSAETCS condition sine
qua non'’. Ha HeoOX0OMMOCTh TpU3HAHHSA Oe3y-
CIIOBHOTO TOCYJIaPCTBEHHOTO CyBEpEHHUTETa HaJ

4 Cwm.: Bukrop Ceprees, CeBax Capyxausu. Op. cit., p. 52 — 62.
5 Cwm.: Lyons, Paul K. EU Energy Policies towards the 21
Century. A Business Intelligence Report. 1998. June. P.32.
JloroBop k DHepreTHyeckoil XapTuu U CBI3aHHBIE C HUM JIOKY-
MeHTBl. bproccens: CekperapuaT DHepreTHuueckod XapTHH.
2004. - C. 70.

Bripaxxenue condition sine qua non SBs€TCS YCTOHYMBBIM
JIATHHCKUM U B HEPEBOJC HA PYCCKHI SI3bIK O3HAYaeT 00s3a-
tenbHOe ycnosue. ([Ipum. aBT.).
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HAI[MOHAIBHBEIMI ~ DHEPTropecypcamM  yKa3bIBaeT
«KoHmenTyansHbIM T0IX0/T K HOBOM IIPaBOBOM 0aze
MEXTyHapOJTHOTO COTPYAHUYECTBA B cdepe dHep-
reTHKH (eI ¥ TPUHIUNG)», TpuHATHI [locTa-
HosJnienueMm IlpaBurenbctBa PO ot 21 anpesns 2009
r. Ne 334,

OTTajdKuBaThCS OT MPOTHUBHOTO, MpeHeOperas
SHEPTeTUYECKUM  CYBEPEHHUTETOM  TOCYJapCTB-
3KCIOPTEPOB U TOCYAPCTB-TPUHIUTEPOB, O3HAYAET
HE YTO WHOE, KaK HapylIeHHWe W HEecOOIIo/IeHue
MIPOMUCAHHOTO HOPMaMH MEXXyHapOIHOTO TpaBa,
BBHIIICYTIOMSHYTOTO TpUHIMMNA. B 3moxy pasmbi-
BaHMS KJIACCHYIECKON apXHUTEKTyphl BecTdanbckoit
CHCTEMBI MEKIYHAPOIHBIX OTHOIICHUH ITOA00HBIIMA
MOJIXOJ] 3alaJHbIX CTPaH BENET K MOCTETIEHHOMY
OTPaHWYEHHWIO MPaB WMCKOHHBIX BIAAENBIEB Ha
MOTpeOJICHHE DHEPropecypcoB, 4YTO, B OOMEM H
[IEJIOM HECeT YTPpo3y MX DHEpreTHIecKoil Oe3omac-
HOCTH W pacHIaThIBaeT BecbMa NalEKHil OT OKOH-
YaTelbHOW CBOEW 3aBEpIIEHHOCTH, U BO MHOI'OM
HECOBEPILICHHBIN, SHEPTETUUECKUMN PABOTOPSIOK.

TouHOCTHM paaM BaXXHO 3aMETHTh, 4YTO, HE
CMOTpS Ha TO, YTO MOJIXOBI CTPaH B OTCTaNBaHWUHU
CBOETO CyBepEeHUTETa Pa3Hble, NX WHCTHHKTHBHBIC
CTpeMJICHHS B OOECIIEYeHHH HENPUKOCHOBEH-
HOCTH CBOET0 DJHEPreTHYeCKOr0 CyBEpeHHTETa
ABISIIOTCS OoJyiee 4eM cXOkuMu. Tak, Hampumep,
Poccus, ncxons n3 cBoei reonoIMTHICCKON 3HAUH-
MOCTH, OTHAET MPEeArouTeHHE T€ONOTUTHYECKOMY
moaxoxny'®, Kurait u uaus'®, mossieHne KOTOPBIX
npuBeno k Tomy, uyto CIIIA, Ha KOTOpBIE TIPHXO-
JUTCSI TPUMEPHO YE€TBEPTh MUPOBOTO OTPEOICHNUS
HeTr®, CcTamM TepPATh MOHOIIOJBHYIO BO3MOK-
HOCTH YIIPAaBIIEHUS MHPOBBIM DSHEPTETHYECKUM
PBIHKOM, OOJbIIEe CKIOHSIOTCI K OKOHOMHYEC-
KoMy moaxony. CyIIecTBEHHO Ba)KHBIM SIBIISIETCS
TO, 4TO JUIsl 3TUX CTpaH, Kak u sl EBpomneiickoro
CO03a, TAKXKE OTHAIOLIEMY NPEAIIOYTEHUE SKOHO-
MHUYECKOMY TIOAXO0MY, mpobieMa JIoImycKa Ha mepe-
MEKTUBHBIE JHEPTETUYECKHE PHIHKH B YCIOBHSX
HapacTallIMX KPU3UCHBIX SBJICHUH B MHUPOBOMU
SKOHOMHKE, CTAHOBHTCS ITPOOIEMOI COOCTBEHHOTO
BbDKMBaHUA. Mexy TeM, YkpauHa, ['py3us, bemno-
pyccusi, Tocy1apcTBa, 4epe3 TEPPUTOPUH KOTOPHIX
OCYIIECTBISETCS TPaH3UT SHEPreTHYECKUX

Cwm.: benosepos B. K. Boennas cuna u sHepreTHyeckas rnojiu-
tuka Poccuu // Bnacts. 2009. Nel. — C. 8 — 13.

Cwm.: Paul Isbell. Energia y geopolitica en América Latina.
Documento de Trabajo N° 12/2008. P. 4.

Cm.: XKyxos C.B. /luHamuka U CTpyKTypa cnpoca Ha HedTb
W OpUPOJHBIA ra3 // Matepuanbl COBMECTHOTO 3acelaHMs
VueHbIX coBeTOB MHCTHTYTa MHPOBOIl 3KOHOMHKH U MEXIY-
HapoaHblx oTHomeHuit PAH u ®onpa « THCTUTYT SHEPreTHKI
u ¢unarcoBy. 22 mas 2009 r. / Coct. u Hayd. pen. UebaHOB
C.B. M.: UMBMO PAH, 2009 r. — C. 90-93.

20

PECYPCOB, CKIOHSIOTCS K TPAH3UTHOMY MOIXOMY;
CaymoBckass ApaBus W Ipyrue CTpaHbl birkHero
BocToka B crity cBoel HCTOPHIECKOM CyIbOBI, KOJIO-
HuanbHOMY; Benecyana, Upan, a Ttaxke KyseWt
TPaIUIIUOHATHCTUIECKOMY; BenmukoOpuranus
n CIHIA HekoHcepBaTHBHOMY. HeymuBHTETHHO,
MmoyeMy TOCJIEeTHUE ABE AEPKaBbl, TAK CO3BYYHO
JefiCTBOBaBIINE B IIENAX MAaKCHMaJIbHO OCIab-
nenus BnusiHUS Poccnn Ha KaBkase n B Kacnuid-
CKOM pETHOHE, OJIEPKUMBIE TIOTyISHHEM KOHTPOIIS
HaJ BCEMH MOCTaBKaMU YHEPrOPECYpPCOB M CHIPBS
C TIOCTCOBETCKOTO IIPOCTpaHcTBa?!, 00beaUHSET
001U TOAXO0Md, U Ja)Ke HeuTo OoJjiblliee — OOIIre
media et remedia.

Bcé€ vame TakoBas pealbHOCTh TIOKa3bIBAET, YTO
Ha (poHE TEOPKOHOMHUYECKOTO PACCIOCHHS MHpa
¥ BO3pacTalolleil 3HEepPro3aBUCUMOCTH 3KOHOMHK
BEIYIINX aKTOPOB MHUPOBOW MOJHMTHUKH, SHEPTEeTH-
YyecKas IpaBoBas IMOJMTHKA 3alaHBIX CTPaH dallle
B CHJIy CBOCHI aHTUHOMMYHOCTH U JABOMHBIX CTaH-
JAPTOB, TPHUTYIUIAET TOJHOIEHHOE OhopMIIeHHE
1 (QYHKIMOHUPOBAHHUE YHEPTETUIECKOTO MPaBOIO-
psAnka, KOTOpeId ad litteram HaXOOUTCS B CTaIuU
cBoero (opMupoBaHUA. B Takoil OnTHKE MOXKET
MOKa3aThCsl OTHIOAb HE KeJNeHHBIM MpPEeoso-
JKEHHE OTHOCHUTENBHO TOTO, YTO OHA CIIOCOOCTBYET
reorpadUIecKoil KCIAaHCUHU (TEPMUH YyIOTPeOIs-
eTcsi 0€30IIeHOYHO, KaK CHHOHUM «Pa3pacTaHHIO,
«pacIUIUPCHHIO»  apeajia)  KOH(IUKTOTCHHOTO
MOTEHIMAJIa MEXIyHAapOJHOW HKOHOMHUYECKOU
MU TEONMONUTHYECKON KOHKYPEHIIMA B OO0JNacTH
pactpeneneHusi HeTETa30BBIX PECYPCOB U TOMH-
HUPOBAaHMUS B MEXIYHapOJHONW SHEPreTUYECKOU
MOJTUTHKE.

Bo MHOrOM 3TO MCXOAWT W3 TOTO, YTO TIpeEcIe-
JIyeMble TOCyIapCTBaMH HWHTEPECHl B OJHEPreTH-
geckod cdepe TMpeBATHPYIOT HaI IPaBOMEPHOI
JIeSITeIbHOCTBI0,  COOTBETCTBYIOIIEH — OOMIETIpH-
3HAHHBIM TIPUHIUIAM MEXKAYHapOJHOTO IIpaBa,
Cpeau KOTOPBIX MPHHLUI pacta sunt servanda,
CBSI3aHHBIN ¢ peain3aliiel HOPMaTUBHBIX MPEANH-
CaHMM U, OTpaXKaloIIUK IJIaBHOE YCJIOBHUE CYIIECT-
BOBaHUS MEXIyHAPOIHOTO MIPABOMOPSAKA, a TAKIKE
HaJ HOpMaMH, YXONALNIUMH CBOMUMH TTyOOKHMHU
KOpDHSAMH B BEKOBYIO IOpUCHpyAeHIWI0. MHBIMEU
CIIOBaMU «UYTOOBI MEXAY TOCYJIapCTBaMHU OCYIIIEC-
TBAJIOCH KOHKPETHOE B3aHMMOOTHOIIIEHUE, OHO
JIOJDKHO B KOHEYHOM HUTOTE HeM30eKHO 00JIedbcs B
(opMy cormameHns Mexx, Iy HUIMH, T. €. B MeKIyHa-
POIHO-TIPaBOBYIO (hOpMy»22.

2 FOxwusiii KaBka3: tengenimu u npoGiuemst passutus (1992—

2008 roasr). OTB. pen. u pyk. aBT. koi. B.A.I'yceitHoB. — M.:
Kpacnas 3Be3na, 2008. — C. 60.

2 Iur no: YurakoB H. A. TTpo6GiaeMbl TeOpUH MEKIyHAPOIHOTO
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Grosso modo, B COOTBETCTBHH C CETOTHAIITHAM
pacKiIagoM, JHEPIeTUYECKHd  MPaBOMOPSAOK,
KOTOPBIH, MO CYTH, OTPa)KaeT pe3yibTaT 3aKOH-
HOCTH, sBistomeiics no B.B. bopucoBy HOpMOT-
BOPYECKUM U TPABOTBOPYECKUM  IPOIECCOM,
BCEOOBEMITIONIMM CPEICTBOM €r0 YCTAaHOBIIEHHS S,
J0OABJISIS TIPH 3TOM, YTO «KOJb CKOPO €CTh MPaBo,
3HAYMT, CYIIECTBYET M 3aKOHHOCTb»>* M KaK CleJic-
TBHE CaM IIPABOIIOPSIOK, SBIsETCS c1abo opraHu-
30BaHHOM BOJIEH aKTOPOB MEXJyHAPOJHOIO MpaBa
U OTHOIIECHWUH B BOIIpoce ero obecmedeHus. Tak,
OTCHUIASICh B HENAIEKOE HCTOPUYIECKOE MPOIILIOE,
CJIeTyeT OTMETHUTH, 9TO TIOCTABIEHHBIA BOMIPOC CTAJ
3aHMMATh YMBI MEKIYHAPOAHUKOB HAUWHAS C cepe-
JuHbI 70-X TOJOB MPOIILIOro BEeKa, Ha pa3pelieHue
KOTOPOT'O MHPOBOE COOOIIECTBO 10 CHUX MOpP TaK U
HE CMOTJIO BRIpA0OTaTh OOIMMX MOIX0I0B. UTO Ha
MPaKTHYECKOM YPOBHE YKa3bIBAeT, MPEXJIE BCETO,
Ha pa3poO3HEHHOCTH B MOAX0JaX ero odecrnedeHus,
a Ha TEOPETHYECKOM, Ha OTHOCHTEIHHOCTH Mpak-
TUYECKOTO YPOBHS, MOCKOJBKY MPaBOTBOPUYECTBO
Kak pe3yJIbTaT IEUCTBUMA aKTOPOB YK€ OTPaXKaer, B
OYKBaIIbHOM CMBICIIE, TOCTHIKEHHE OTIPEICTICHHOTO
YPOBHS 2HEPTETUIECKOTO TPaBOTIOPSIKA.

CerogusmHui  SHEPTeTHUSCKUN  MTPABOIOPSIIOK
3TO TPABOMOPSAOK fait-accompli, To ecTb TpaBo-
TIOPSIIOK ~ «CBEPIIMBINMXCS  (PaKTOB», TPABOBBIX
JOCTIKEHUH, KOTOpPbIE YIS TOTO, YTOOBI CUUTATHCS
«co3peBmuMmny» — id est. IpruoOpPeCTH YCTONIMBOCTD H
JIOCTHTHYTB JOCTATOYHO BEICOKOTO YPOBHS Pa3BUTHS,
JTOJDKHBI OBITH ONTHMAIBHO 3()(DEKTHBHBIMH.

Coo0pa3Ho ¢ 3TUM, BO3MOXKHO, CIMHCTBCHHO
BEpHBIM CIIOCOOOM €ro OOecIeueHUus | IOoJe-
pKaHUS Kak pa3 SBISIETCS COCTOSHHE MHpa, O
KOTOPOM paHHEe, MBICIS OCHOBOIIOJIATAOIIUMHU
MU 3aKOpPEHENBIMH KaTeTOPUSAMH IOJMTHIECKOTO
peanm3Ma 0 «OajlaHCE CHJI I MHTEPECOBY», «CHIIE»
KaKk MOIIH (power), «KOHQIUKTE», ToBOpWa I.
MoprenTay, moapasymeBasi oJi TAKIM COCTOSTHIEM
PaBHOBECHE CHJI MEXy TOCY1apcTBaMu>.

WNupiMu cnioBamu pedb UAET O MOIXOME, BHICKA-
3agHOM 3. A. [1031HSIKOBBIM, COTJIACHO KOTOPOMY,
mobast crucrteMa (GYHKIMOHUPYET HOPMAaJbHO, TO
€CTh HAaXOIUTCS B COCTOSHHUU OTHOCHTEIHHOMN
YCTOWYHBOCTH, TOJIIFKO B TOM CIIy4ae, KOrja JiecTa-

npasa. M., 1988. — C. 13.

Cwm.: bopucos B. B. IIpaBoBoil mopsiok pa3BUTOroO CoLHa-

mu3Mma: Bompocel Teopun. CaparoB: M3a-Bo CapaToBckoro

yH-Ta, 1977. — C. 363.

2 TTur. mo: Bopucos B. B. Op. cit., p. 219.

Cwm.: Hans J. Morgenthau. Politics Among Nations. The
Struggle for Power and Peace. McGrau-Hill, 1985, p.
183—193; R.B.J. Walker. Inside / Outside: International Rela-
tions as Political Theory. Cambridge: Cambridge University
Press, 1993. 233 pp.; Robert Dahl. The Concept of Power //
Behavioral Science. 1957. No 2. P. 201-215.

23

Omnmm3upylome JEeWCTBUS OJHUX TOCYJapCTB,
HaIpaBJIeHHBIE Ha HAPYIICHUS! PABHOBECHSI, TTO/IaB-
JISIOTCS. WM KOMITIEHCHUPYIOTCSI TIPOTHUBOMIOIOXKHO
HANpaBICHHBIMU  JEHCTBHAMH JAPYTUX TOCY-
JIapcTB.

[Tpruém, Takoi MOJaX0Jl MOKHO CUMTATh OTHO-
CUTENFHO IEHCTBEHHBIM TOJIBKO B TOM CITydae, €CITi
HapyIICHUS] PAaBHOBECHS HOCAT JIHOO0 MPEUMYIIECT-
BEHHO JIOKAJBHBIN XapakTep, 00, 3aTparuBaroT
WHTEpEChl MHOTHUX CYOBEKTOB IPAaBOOTHOIICHUH
B DHEPTETHUCCKOU cdepe, U eo ipso He SABIAIOTCS
pa3pyIIUTEIbHBIMI CHJIAMHU JJISI BCETO SHEPTeTH-
YECKOTO MPABOIIOPSIKA.

Ecmu OpaTh 3a OCHOBY aHajam3a TaKoOW aKCH-
OMAaTUYECKUM, C HEKOTOPOM TOYKH 3pEHUS
MOJIXOJ, TO PEIATUBHOCTD PAa3BOPAYUBAIOIINXCS
MIPOIECCOB 3aKIIIOYAETCS KaK pa3 B TOM, YTO KaKUM
OBl YS3BUMBIM HE Kazayics TI00aTH3UPYIOIIHHACS
MHUp, HAaXOISICh Ha CTHIKE MHPOBOW DJHEPTeTHKH
Y TIONUTHKH, OH BCE K€ 3aBHUCHM OT IPOIIECCOB,
MPOUCXOAAINX HA MHPOBOM DHEPTreTHIECKOM
HPOCTPAHCTBE?’, B YACTHOCTH OT TFOCIIOICTBYIONICH
Ha HEM TEONOJUTUYECKOW pAaCCTAaHOBKH CHI U
PacyéToB KPYIHBIX TOCYIapCcTB,

I[To Bceit BUAMMOCTH, Iapajviellb, IPOXO-
Ismas Mexay BocTokoMm (B IIUPOKOM CMBICIIE)
KaK OCHOBHBIM TIOCTaBIIMKOM JHEPTOPECypCOB U
3amaioM Kak IEHTPOBOM 30HOM UX MOTpebIeHus?,
B TI0JIe 3pEHHsI KOTOPOro BCE dYallle OKa3bIBAIOTCS
«ra30Bbl€ CYJITaHAThD) COBpeMeHHOM LleHTpanbHOM
Aznp®®, Oollee YeM HarISAHO IEMOHCTPHPYET

2 Tlo3auskoB J. A. JIBHKEHHE CHCTEMbI MEKIOCYIapCTBEHHBIX

otHoueHui / O6uiecTBenHbie Hayku. 1987, Ne 2. — C. 59.
Cwm.: I'moba H. C., Mypauikun. U. TIpobraeMbl cTaHOBIICHUS
U YCIIOBHS DPa3BUTHS CHCTEMBI MEKIYHApPOJHOW 3HEpPreTH-
yeckoii 6e3omacHocty // FOpunuueckuii mup. 2007. Ne 5. — C.
34-37.

28 Cwm.: Brown, James D.J. Research in the Field of EU External
Energy Policy — A Review of Three Recent Contributions to
the Literature // JCER. 2008. Vol 4, No. 2. P. 154.

Cwm.: Iymunun AWM. Duepreruueckas crpaterust Poccun u
CIIIA na bmmxnem Bocroke u B LlenTpanbHoit Asun. — M.:
Mexnaynapoausle otHomenus. 2008. — C.17.

OtmetuM, 4Tto panHee mon lLlenTpanbHoil Asumeil cieno-
Bao moHmnmath «Cpennioro Asmio u Kaszaxcram». Ceromss
9TO TOHITHE, HECMOTPSl Ha CBOW CTOJb «IOHBIH BO3pacT
(mockonbKy OBUIO BBEAEHO B MHUPOBOM IOJUTHYECKUIL
JIEKCUKOH JUIIb B 1993 T. O pelieHnio caMMuTa MsITH rocy-
JTapCTB JaHHOTO PErHOHA B TallIKeHTe) MMEET APYTyIo reorpa-
¢uueckyro okpacky. Tak, mox coBpemenHoW lleHTpanbHOI
Azpeil cnenyer HMOHMMAaTh IPEEMHUIy HEKOTAAa COBETCKOM
CpenHelt Azuu. AKIEHT Ha CJIOBE «IPEEMHMIA» BaKEH,
IIOCKOJIbKY OTTEHSCT INPUKPEIUICHHBIH paHHEe 3a PEerHOHOM
SIPJIBIK — «OKBHUBaJIEHT» coBeTckoi Cpenneid Aszuu. Paccmart-
puBas JAaHHOE IOHATHE CKBO3b HMPU3MY TI'€ONOIUTHYECKOTO
aHaJNu3a, NPUMEYaTeIbHO, YTO €r0 COBPEMEHHBIH MOJUTHKO-
reorpaduueckuii CMbICT KBaHTHGHLHPYETCS (U3MEpSAETCS)
HE TOJIbKO IPEKHUMM KOMIIOHEHTAaMHM, T. € CpeJHeasHaTc-
KHMH COIO3HBIMHU PECIyOIMKaMu, Cpean KoTopsix: Kuprusus,
Tamkukucran, TypkMeHus u Y30eKHCTaH, HO U «100aBOY-

27
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TRIBUNA DOCTORANDULUI

910%!. B maHHOW CBsI3M BCE 3HAYMMEH CTAHOBUTCS
mpobiemMa oOecriedeHNs HaIe)KHOTO, TPaHCIIapEHT-
HOT'O M HEJMCKPUMHUHAIIMOHHOTO 3HEPreTUIeCKOTO
COTPY/JIHUYECTBA B KOHTEKCTE MOJICPIKAHHS TOCY-
JAPCTBaMH MX HAIMOHAIBLHON 0€30MacHOCTH.
PackpbiBass cojpepkaHHe JAaHHOTO TE3HcCa,
repmanckuid crienpanuct ®. Mrosiep npuxoauT K
CIICAYIOIEMY BBIBOJY: «T€Ma HaJIC)KHOCTH CHaO-
JKEHUSI SHEpropecypcaMy CTaHOBUTCS BaKHEHIIEH
B TIOBECTKEC JHS MHPOBOH IOJNUTHUKU;, MHOTHE,
eclii He OOJIBIIMHCTBO COBPEMEHHBIX TOCYJIapCTB,
CBSI3BIBAIOT C JTOM MPOOJIEMO TEPCIICKTHUBBI
CBOEr0 (PM3MYECKOTO BLDKHBAHMSI» 2. YUHTHIBAS,
YTO DHEpPreTHYecKas MOJUTHKA MpHOOpeTaeT BCE
«bonee cTparermyeckMid, W JIaXK€ TEOMOJIUTH-
YEeCKHUIl YKIOH»*?, B 9TO# CBSI3M CTAHOBUTCS BEChMa
OUYEBHUJIHBIM, YTO «COOOPaKEHUS IHEPreTHICCKOi
0e30MacHOCTH B BO3pACTAIONICH CTENEHH AUKTYIOT
MOBE/ICHUE HAIMOHAIBHBIX TOCYAapCTB B MUPOBOIi
MOJIUTUKE, UX CHUMIIATHU W AHTUIIATHH B OTHO-
HICHUM TeX WM WUHBIX aKTOPOB MEXTyHApOHOM
JKH3HH, WX TOTOBHOCTh BCTYNATh B KOQIUIMU M
COI03bI, YYacTBOBaTh B paboTe MEXIyHAPOIHBIX
opranuzaimii’*’»*>. B 3TOM KOHTEKCTE, CleayeT
MPEANONIOKUTh, YTO BO33peHus JIu ['amuiibTOHA,
npe3ujicHTa MexayHapoJHOTO HAYYHOTO IEHTPa
uM. Byapo BunbcoHa OTHOCUTENBHO CYLIHOCTH
9HEPreTHYECKOM Oe30macHOCTH®® ObLIH HE TpeyBe-

HBIMIY, cpean KoTopbix: Kazaxcran, yactu CeBepHoro Adra-
HucraHa U CHHBIBSH — YHTypcKoro ABTOHOMHOIO paiioHa
(CYAP) KHP. Duepreruueckoe HAINOJHEHHE HHBOJIBBHUPYET
(oxBaTtbIBaeT) morpaHuuyHele ¢ KasaxcraHom TteppuTopHn
Poccun — ot AcrpaxaHckoit obnacTi Ha 3amaze no Aunraiic-
KOTO0 Kpast Ha BOCTOKe. Takum oOpa3om, coBpemeHHas «LleHT-
panbHas A3us» 3TO, NMPEKAE BCEro, 30Ha CTPATETHYECKUX
U TOTEHIMAIBHBIX YIJIEBOJOPOAHBIX apTEpHUil, M0 KOTOPHIM
9HEProHOCUTEIIM MOTYT HAIPABIIATHCS B 3aMaHOM (B CTOPOHY
EBpormeiickoro coro3a 1 ATIaHTHKH), F0KHOM (K TT0OEPEXbI0
Wunniickoro okeana), 1 B BoctouHoM (k Kutaro, Slnonunu n
Tuxomy okeany) HanpapieHusx. (IIpum. aBr.).
Cwm.: Hlymunun A.M. DHepreruueckas crtpaterust Poccun u
CHIA na bmxuaem Bocroke u B LlentpanbHoit Azun. — M.:
Mexnynapoausie otTHomeHus. 2008. — C.20.
Iur. no: ®@.Mrosutep. Hanexxuocts cHaOxeHns. Pucku mexy-
HapoJHoro 3HeprocHadxenust // International Politik. 2003. Ne
2.-C.5.
3 Cm.:McGowan, F. Can the European Union's Market Libera-
lism Ensure Energy Security in a Time of “Economic Nationa-
lism” // JCER. 2008. Vol.4, No2. P. 92-93.
CwMm.: KorenpuukoB A. I1. bopsba crpan 3a sHeprobesomnac-
HOCTb B CBETE MEXKIYHAPOIHBIX JHEPreTHMYECKHX OpraHu-
3anuii // BecTHHK MOCKOBCKOTO rocyJapCTBEHHOTO 00JacT-
Horo yausepcureta. 2009. Ne 2. — C. 63 — 65.
35 [ur. no: The Energy Factor. Monterey: MJIR, 2004. P. 22-23.
% Ad notanda, TpagMUMOHHOE aMEPHKAHCKOE MOHUMAaHHE
SHEpPreTHYecKOoi Oe30MIaCHOCTH CBOAMUTCS K CTaOMIIBHBIM
MOCTaBKaM YIJICBOJOPOJIOB 110 MpeACcKa3yeMbIM (HEe HPHHIIU-
[IUaJIbHO 10 OYEHb HU3KMM) IIeHaM. Takoil Mmoaxoj BIIOJHE
MOXHO 00ocHOBaTh TeM, uTo CIIIA, mpuBBIKIIHE MONy4YaTh
SHEPTeTHYECKUE PECYPCHI C 3aBUCSIIUX OT HETO B BOCHHOM
U MOJIUTHYECKOM oTHolueHun bmmxaero Bocroka u Jlatun-

JMYEHBI’’, KOrla OH OTMETHJ, YTO OHa SIBJISETCS
BTOPBIM [0 BaKHOCTH KOMIIOHEHTOM Trocyapc-
TBEHHOHM MOJNUTHKH O0E30MacHOCTH TIOCNIC Hallu-
OHaJIbHOM 000poHE?. Kak oTMeYanum 10 >ToMYy
MOBOJIy POCCHUHCKHE JKCIEPThl «IHEPreTHUYCCKas
MOJIUTUKA 3aHUMAET OJHO W3 LICHTPAIBHBIX MECT
B CHCTEME BHEIIHENOJUTUYECKUX JEUCTBUI
CIOA»¥, a obecreueHrne dHEPreTHUYECKON 0Oe30-
MACHOCTH BXOJUT B YHCJIO OCHOBHBIX IPHOPUTETOB
BHEIIHEH TOJIMTUKA CTPAHBIY,

Jononusis ckazaHHoe, pykoBoauTenb lleHTpa
aHanm3a OIMKHEBOCTOYHBIX KOH(IMKTOB MHCTH-
tyra CHIA u Kananet PAH A.W. WlymunuH, HE
pas oTMeYal B CBOMX paboTax Kak Obl ¢ MPOTHO30M
Ha Oyaylnee, 9To «dHepreTHIecKas mpoodiieMaTuka
SIBJISIETCA JOJTOBPEMEHHONM KOHCTAHTOM MHPOBOM
MOJUTHKH» M, KaK pealbHO IEWCTBYIOMIMH pery-
JISITOP MUPOBBIX MPOIIECCOB, CY/IS 10 BCEMY, BBICTY-
MaeT B POJIH CTEe3H e€ CYIIEeCTBOBAHHS.

IMpu 9TOM, SBISSCH IICHTPOBBIM 3JIEMEHTOM
MUPOBBIX COOBITHI, €€ 3HAYUMOCTH JIOCTHracT
TAKOTO BBICOKO YPOBHS, YTO B CHJIAX 3aTPOHYThH
HE TOJBKO KKJ0E TOCYIAApCTBO B OTJCIBHOCTH,
HO M MEXIYyHapoJHOE COOOMIECTBO B IEIOM™Y.
ToMy ecTb HeMallo TMOATBEPXKACHUH, OJHUM U3
KOTOPBIX MMO3BOJIMTENBHO PACCMATPUBATH COOBITHSI
B IlepcujackoMm 3annBe, KOTOpPbIC MPOIACMOHCTPH-
pOBaM MUPY, HACKOJILKO BKHYIO POJIb SHEPreTH-
YECKHE PECypChl MOTYT MIPaTh B MOJIUTUYCCKOU M
TUATIIIOMAaTHYECKOH 00ph0e MEXIy TOCyIapCTBaMH,
KakiM MOIIHBIM pPbIYaroM JaBICHHUS OHU MOTYT
BBICTYIIaTh B COBPEMEHHBIX MEXKIYHAPOIHBIX
OTHOIICHUAX ™,

CKOH AMEpUKH, NIOCTOSHHO OTCTaWBAIOT IPUHIUIEI CBOOO-
HOrO pBIHKA B TOPrOBJE OJHEPrOHOCUTENSIMH, SIBIISIOTCS
KpyHIHEWIIMM MHpPOBBIM 3HeproummoprépoMm. Ilogpobuee
00 stom cm.: Energy and Security: Toward a New Foreign
Policy Strategy / Jan H. Kalicki and David L. Goldwyn (eds.).
Washington — Baltimore: Woodrow Wilson Center Press,
Johns Hopkins University Press, 2005. 604 p.

B ckopom Bpemenu (9 mapra 2005 r.) B CBOEM BBICTYIJICHUH
B wtare Oraiio npe3unent CHIA Jx. Bym miaanamuii 3asBur,
4TO COXPAaHEHHE BBICOKOH CTENEHH 3aBUCHMOCTH OT UMIIOPTA
He(TH SABIAETCS I11 AMEPUKH BOIIPOCOM «HAIMOHAIBHOH U
9KOHOMHUYecKol Oe3omacHocTi». [logpobHee 00 3ToM cM.:
Bush G. Fact Sheet: Securing Our Nations Energy Future //
Memorial Institute, 2005. March 9. URL: www.whitehouse.
gov/news/releases/2005/03/20050309-4.html  (Jara moce-
menust 11.03.2010).

Cwm.: Energy and Security: Toward a New Foreign Policy
Strategy / Jan H. Kalicki and David L. Goldwyn (eds.). Wash-
ington — Baltimore: Woodrow Wilson Center Press, Johns
Hopkins University Press, 2005. P.21.

Kuzunn C.3. DHeprerudeckas aumiomatus CIIA // CILA n
Kanana. 2000, Ne2. — C.72-94.

4 Cm.: Kusuuu C.3. Op. cit., p. 72-94.

4 Tur. mo: Wymunun A.W. Op. cit., p. 13.

2 Cwm.: bepesa A. H. Op. cit., p. 124-127.

$ Cwm.: Anekcanap Moporos. @opMHUPOBAaHHE CHCTEMBI dHEPIre-
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B cBo€ Bpemst opuct-mMexayHapoaHuk A. PuBbe
nmrcan Tak: «Uem TecHee CBSI3aHBI MEXAY COOOM
YIEHBl MEXIYHapOJHOTO COOOIIEeCcTBa, TEM pexe
oCcTaéTCsl KaKI0€ TOCyaapcTBO MHAN(D(OEPESHTHRIM
K JedcTBHAM Apyrux»*. Vcxons u3 CIenupuKH
SHEepPreTUYecKor 0€30MaCHOCTH — 3aTParuBaTh BCEX
M BCS, CTOUT IIPENIONIOKUTh, YTO HEMHANDUPEHT-
HOCTh TOCYJIapCTB, O KOTOPOH Kak ObI C HAMEKOM,
HO JIOCTaTOYHO accepTopuuecku roopui A. Pusbe,
B paspericHuH MpoOIeMbl 3aTparuBaroIieii ooIwe
WHTEPEChl MUPOBOTO COOOIIECTBA U, 1O clIoBaM b.
3uMMa, «IIPOHMU3BIBAIOIEH MEXIYHAPOAHOE TIPABO
KaK HHUKOTJIa MOCIIEJIOBATeIbHOM", MO CyTH, He
JIOJDKHA OCTATHCS B CTOPOHE.

CkazaHHOe 00 YCTaHOBJICHHU MPABOBBIX PAMOK
1 0 KeJlaTeIbHOM pa3pelieHN: Hanoosee 1yBCTBU-
TEBHBIX MTPOOIIEM H3/1aBHA OTMEYAIOCHh FOPUCTAMU
1 BCET/Ia «IIPEeACTaBIIsIa OCOOEHHO HACTOSATENbHYIO
moTpeOHOCTE»*®. OCOOEHHO TO Kacaloch «reorpa-
¢buyeckux 30H W (PYHKOMOHAIBHBIX oOOacTei
MHPOBOW TIOJIUTHKH, B KOTOPBIX 3((HEKTHBHOCTH
TPaIUIIMOHHBIX HHCTPYMEHTOB TIPAaBOBOTO U
MOJIUTHYECKOTO PETYJINPOBAaHUS HA MPOTSHKEHUH
JUTNTEIHPHOTO BPEMEHW UMENa OTPaHHYEHHYIO
3P PEKTUBHOCTEN Y.

Hampumep, M.A. KopobGoBa mmcama o TOM,
YTO BCE BO3PACTAIONIUE CBS3M MEXIy TroCyaapc-
TBaMH 3a9aCTYIO MIPUBOAT K TOMY, YTO B yCIIOBHSIX
CJIO)KHOHM CHCTEMBI B3aUMO3aBUCHUMOCTH, B MEXKIY-
HapOJHBIX OTHOLICHUX* rocymapcTBa, CBS3bIBas
ce0si TOTOBOPHBIMH OTHOIICHUSMH, BBIHYKICHBI
KacaThCsl BOIIPOCOB, MPECTABIAIONINX HHTEPEC U
JUTSL HEY9aCTBYIOIIMX FOCYAapCTB»*.

B cB43u ¢ Takoii MOCTaHOBKOM, BOIIPOC O COCTO-
SHAW COBPEMEHHOTO SHEPTeTHYECKOro IPaBOIIo-
psiaka, KOTOphIi B Oollee IIMPOKOM TUIAHE CBUIE-
TEIBCTBYET O MAcCIITAaOHOM II0 CBOMM MapaMeTpaM
U TIyOOKOM IO CBOEMY H3MEPEHHUIO, «IPOHUK-
HOBEHHIO» JHEPrOKOMIIOHEHTa B SIAPO MEXIyHa-

THYecKol 6e3onacHocTu Snonun // Muneke 6e3omacHocTH Ne
1(92). Tom 16. - C. 155 - 161.

Cwm.: PuBbe A. YueOHUK MexayHapoaHoro npasa. M., 1893. -
C.221.

4 Cm.: Simma B. From Bilateralism to Community Interests in
International Law // RCADI. 1994. P. 234.

Lut. no: Beicrymnenue npencrasurens FOrocnasuu // General
Assembly. 18th Session. Official Records. Sixth Committee,
1963. P. 12.

47 Tur. mo: Banyes JI.I., HosocénoB A.A. «Cepbie 30HBI»
mupoBoil nonutuku. OtB. pen. M.A. Tpounkuil. Ouepku
Tekyuied monutukd. Beimyck 3. M.: Hayuno-o6pa3soBa-
TEIBHBINH (GOpYM IO MEXTYyHapOIHBIM OTHOmIeHMs M, 2010. —
C. 4.

IMonpobuee 06 3ToM cM.: Batanos D.5. O dunocopuu mexry-
HapoaHbIX oTHouieHuit. M.: HOOMO, 2005. — 132 c.

Cwm.: Kopobosa M.A. Pacmmpenue chepbl HeficTBUS HOPM
00111ero MHOrocTopoHHero gorosopa. M., 1983. - C. 54.
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POIHBIX OTHOIIEHWH, BBI3BIBACT HEMOACTbHBINA
Hay4YHbBI HHTEpEC O KayecTBe ero obdecreueHus’.
IIpu 3TOM peanbHOCTb TOTO, YTO TIOHSATHE «IHEpre-
THYecKasi 0e30IMacHOCTb» BeTpedaromieecs B Ooiee
yeM 30 MeXyHApOJIHO-IIPABOBBIX aKTax, TaK U HE
HAIIJI0O CBOETO HOPMAaTHUBHOTO 3aKpeIuieHus, 06e3y-
CJIOBHO YCHIIUBAET 3TOT HHTEPEC.

«lIpumepsss» Ha cebs poNb HaydHO-HCCIIE-
JIOBATEIILCKOTO MPOXKEKTOpa, HACTOSINAs CTaThs
CTaBUT CBOEM 1IE€JIbI0 OCBETUThH JIEUCTBYIOILYIO
HOPMAaTUBHO-TIPaBoBYI0 0a3y’! B cdepe obecrre-
YEHHsI SHEPreTHYECKOTO MPaBOMOPSAKA, KOTOPBINA
MO0 — CYMECTBY TaK W HE CMOT JIOCTHYh CBOETO
JIOIDKHOTO OTPAXKEHHSI B MEXKTyHAPOTHO-IIPABOBBIX
JIOroBOpax>?, OCHOBHOW (PYHKIIMEH KOTOPBIX SIBIISI-
€TCsl pelleHHe OJHOM W3 IEHTPOBBIX MpPobdIeM
COBPEMEHHOCTH — TIOBBHIIIEHHE YIPaBISIEMOCTH
MEXTyHAPOTHOW CHUCTEMBI B paMKax OTBEICHHOTO
eit mpaBoBoro mois>’. B 3Toii CBsI3H, B BEXM ri1o0a-
JM3UPYIOMIETOCST MUpa>, BaXHO HE MPOCTO 0003-
HAYNTH CYIIECTBYIOIINE MPOOETHI B MOACP)KaHUU
TaKOTO MPABOIOPSIKA, HO ¥ HIOHATH UX. Bo3MoOXKHO,
MOJX0J] K MX NMOHMMAaHHUIO M OCBEIIEHHIO MOXET
MOKa3aThCsl YPE3MEPHO  TCOPETU3MPOBAHHBIM™,
OJTHAKO B HAYYHOM TYMaHUTapHOM JTUCKypCe He pa3
MPOCKaIb3bIBaJla MBICIH O TOM, YTO «HET HHYETO
6oJiee IPAKTUIHOTO, YeM XOPOILast TEOPHUs» C.

Interdum, ecnu cnenoBath JIOTHKE Ipodeccopa,
nmokropa wuctopumieckux Hayk C.A. CremaHoBa

0 Cwm.: bepesza A. H. Op. cit., p. 124 —127.

5! B 1aHHOM KOHTEKCTE OTMETHM, 4YTO C TEPMHHOJIOTHYECKON

U COZEP)KATENBHON TOUKH 3PEHHs IIOHATHE «HOPMATHUBHO-

IPaBOBOH JJOrOBOpP» TPAAULUOHHO PAaCCMATPHUBACTICS B

KayecTBE CHHOHUMA «HOPMATHUBHOI'0», «TIPaBOBOT0», 4 HHOT 1A

u «1ry6audyHoro» gorosopa. (IIpum. aBr.).

CwM.: Bacuneuu T. A. Mex1yHapoJHO-TIPABOBbIE MPOOIEMBbI

COTpYIHHYECTBA B cepe 00ecedeHUs SHEPreTHIECKOH 6e30-

nacHoctH: ABToped. aucc.... KaH[. opua. HayK. — M., 2008.

— 28 c.; BacuneBnu T. A. Dneprernueckass 0e301maCHOCTb

U mpodjeMa ee MeXIyHapOoAHO-IPaBOBOro obecredeHus //

AxTyanbHble Ipobaemsl poccuiickoro mpasa. 2008. Ne 1. — C.

320 —326; I'mo6a H. C., Mypauikus. U. Op. cit; 'ynkos U. B.,

Jlaxno II. T'. Op. cit; Kosanes A. A., Illunosa H JI. Mexny-

HapOJHO-NIPABOBBIE ACNEKTHI 00ECIEYECHUsS] SHEPreTUUECKOi

GesomacHocTH // MOCKOBCKHI JKypHAlI MEXIyHapOJHOTO

npasa. 2008. Ne 3. — C. 60 — 77.

3 Cwm.: T'yakos U. B., Jlaxuo II. T'. AkryanbHble mpoGieMs
MPAaBOBOTO PETYJIMPOBAHUS JHEPreTUUECKUX OTHOIICHUH //
OHepreruka u npaso. — M.: IOpucr, 2008. — C. 68 — 149.

3% TlogpobHee 06 3ToMm cm.: YemkoB M.A. I'mobamucTuka Kak
Hay4Hoe 3HaHHe. O4epKH TeOpPUH M KaTerOpHAIBHOIO arla-
pata. M.: HOOMO, 2005. — 224 c.

3 Cwm.: O’Neil, P. The ethics of problem definition. Canadian
Psychology, 2005. P. 46, 13 — 20; Payne, R. L. Contextualism
in context. C. L. Cooper & I. T. Robertson (Eds.) // Interna-
tional Review of Industrial and organizational psychology.
New York: John Wiley & Sons. 1996. Vol. 2. P. 181-217.

¢ Tur. mo: Lewin, K. Field theory in social science; selected
theoretical papers. D. Cartwright (ed.). New York: Harper &
Row. 1951. P.169.
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TRIBUNA DOCTORANDULUI

Pa3IMYHOTO POAA «IIPOOENTBIY, TN KaK UX IPUHITO
yale BCero HasbIBaTh JIAKYHBI, 3a4acTyI0 MOTYT
OKa3aThCs MpUEMaMHU TPABOBOTO PETYIHPOBAHUS.
B uccnexyemMoM KOHTEKCTE HE UCKITFOUYEHO, YTO MX
BapHaTHBHOE NPHWMEHEHHE Ha Pa3HBIX CTOPOHAX
(IpoM3BOIUTENN — TOTPEOUTENIH — TPAH3UTEPHI
SHEPreTUYECKUX PECypCOB) OJHOTO KOHTHHYyyMa
— JHEPreTHYECKOT0, MOKET B PaBHOM CTETICHH Kak
TATOTETHh K COMMKEHHUIO YCUJIMHA 110 MOISPHHU3AINN
YK€ CyMIECTBYIOMIETO IOPUINIECKH 003aTeTHHOTO
MHOTOCTOPOHHETO COTJAlIeHus] B cdepe dHepre-
tukh (JI2X), Tak 1 K €ro HerIMKUPOBAHUIO® .
«IBIIAACH YACTHIIEH INPABOBOM peaIbHOCTH»
BBICKa3aHHas TPOQeccopoM Haes HWMEET CBOU
apices iures (TOpUIUICCKUE HIOAHCHI), YTO BIIOJHE
OTpPaBIAHO 033JaYUBAET BCTPEYHBIM «OCEBBIM»
BOIIPOCOM — HE TPUBEAET JIA WCIOJIb30BaHUE
MpUEMOB, YUHUTHIBas (AKTOPHI TEKYIEH MHPOBOM
MOJTUTHKU U TEOTIOJINTUIECKHE PACUYEThl KPYITHBIX
rocyapcTs®, a Takke OTCYTCTBHE YHHBEpPCAIlb-
HOTO M€XaHW3Ma IPAaBOBOTO BO3AECWUCTBUS, K Jallb-
HeHlIleMy JOMUHUPOBAaHUIO W MPEBATUPOBAHUIO
MOJTUTHKO-TICUXOJIOTHYECKIX YCTAaHOBOK B BOIIPOCE
obecreueHusT YHEPTreTHICCKOTO paBoIopsaka?!
JanHOe moacopbe MOXKET OBITH CHSTO, €CIIH C
OOJBIIM pe3epBOM CIIEZIOBATh OTCTAMBAEMOH, yiKe
yroMsaHyTEIM Beiie A IIyMunuaeM, mo3uumu®

37 Hur. no: CremanoB C.A. O «upobenax» B mpase // 1luBu-
JIUCTHYECKHE 3aNMUCKH. MEXBY30BCKUII COOPHHMK HAay4HBIX
TpynoB. — M.: Craryr, 2001. — C. 328 — 330; JlonoHUTENBEHO
0 BoCHOJTHEHHH 1poberoB B mpase cM.: Anekcee C.C. OOmias
Teopus npasa. — M.: [Ipocnext, 2009. — C. 246 — 249.

8 Iur. no: Anekcees C.C. @unocodust npasa. — C. 36.

%% Cwm.: CoBpemeHHast MupoBas noautuka. [IpukiaHoit anamms /
Ots. pen. A Jl. borarypos. M.: Acnekt-IIpecc, 2009. — 588 c.;
CucTeMHast HCTOPHS MEXKIYHAPOIHBIX OTHOLICHUH B YETBIPEX
tomax. 1918 2003. CoGbiTust u nokymentsi / [Tox pen. A.J.
Boraryposa. Tom I (520 c.), tom II (247 c.). M.: Mockos-
ckuit pabounit, 2000. Tom III (720 c.), Tom IV (600 c.). M.:
HO®MO, 2003-2004; MupoBasi HOJIUTUKA: TEOPUS, METO0-
norusi, npuknaanon aHanus / OTB. pen. A.A. Kokommn, A.Jl.
borarypos. M., 2004. — 432 c.; Borarypos A./l., Koconanos
H.A., Xpycrane M.A. Ouepkd TEOpHUH M METOOJIOTUH
HOJIMTHYECKOT0 aHAIM3a MEXIYHapOIHBIX OTHOIICHHIL. M.:
HODMO, 2002. - 382 c.

® OrBewas Ha BOIPOC, HOYEMY C OOJBIIMM IOACHOPLEM,
OTBETUM Tak — B oTcrauBaemMoil A.M.IIyMHIMHBIM TO3ULIUU
HHYETO He TOBOPHUTCS O CTPaHaX TPAH3UTEPAX SFHEPIeTHICCKUX
pEeCypcoB, UYTO IO HAIIEMYy MHEHHIO SBISIETCS HE COBCEM
BEPHBIM U palMOHANBHBIM. CTpaHBbl, IPEIOCTABIIONINE CBOX
TEPPUTOPUH ISl TOTOKOB SHEPrOpeCcypcoB, SIBISIOTCS LEJIOH
CHCTEMOI1 TOCTaBKH U MX TPAHCHOPTHPOBKU. AKIIEHT Ha KOMII-
JIeKCe B3aMMOOTHOIIEHUH — CTpaHbl MPOU3BOAUTEIH, MOTpE-
OuTeNnM M TaKk Ha3plBaGMbIe TPETbU (TPAH3UTHBIC) CTPaHbI,
000CHOBAHO MPETEHYEeT Ha TO, YTOObI CUMTATHCS KIIOYEBBIM
U (QYHIUPOBAHHBIM KOMIIOHCHTOM B OOCCIICUCHHU SHEPreTH-
YeCKOro mpaBonopsiaka. Tak, yxe craia JaBHO 00ObEKTHBHON
U UCTOH TEHJCHIUA K YCHJICHHIO ITO3UIUH MEKIYHAPOIHBIX
AKTOPOB B OTHOIICHUH PACIIOIAraeMOro: CTPaHbl HKCIOPTEPHI
OTCTaUBAIOT CYBEPEHUTCT HAJ CBOMMHU SHEPIreTHYCCKUMH
OoraTcTBamMH, MOTPEOUTENIN — HAJl SHEPrOpacHpeIeINTEIbHON

0 TOM, 9TO TI00aTbHast YHEProOe30MacHOCTh MOXKET
MOJIICPKUBATHCS TTOCPEACTBOM ITOMCKA KOMIIPO-
MHCCOB, HallpaBJICHHBIX Ha CTIIA)KHBAHUE TIPOTHBO-
peurii TII00ANBHBIX MPON3BOAUTEIICH-IKCITIOPTEPOB
1 TIOTpeOuTENEl YrIIeBo0poaoB®..

OnHako ecnM  y4YUTBIBaTh, 4YTO MAacIITaObl
MHUPOBOM TOPTOBIHM SHEPrOpECypcaMy CEepbe3HO
BO3pAcTalOT M IMEPeceKaroT Bce OoIbllee KONH-
YECTBO TPAHUIl C PA3TUYHBIMH HAIMOHATHHBIMU
IOPUCIUKINSAMH, CIEIyeT 0CO00 OTMETHTh, HYTO
mpobiieMa CyMmEeCTBYIOMIETO U 10 CHUX TOp COXpa-
HSIOIIETOCs PaBOBOTO BakyyMma (IIpaBOBOW HEIO-
CTaTOYHOCTH) TpeOyeT CBOEro OKOHYATEIHHOTO
FOPUIUIECKOTO 0(hOpMITCHHS.

B mnpenomnennn k rio0anu3anuu SHEPreTH-
YECKUX PHIHKOB M HEKOTOPOM pa3phIiBE€ MHTEPECOB
mexay Poccuneit u CIIIA B sHepretudeckoii cepe®
Takas TOCTaHOBKAa BOIIPOCA, MO CYTH, HE OTpPH-
AT BO3HUKHOBEHUS MOJUTHUYECKOW M IMPaBOBOU
HEPBO3HOCTH W SBJISIETCS Ha HaIl B3TJIAJ MPaBO-
MEpHO#i 1 JomycTiuMoi Kak Hukoraa®. CoodpasHo
C J3THM, DPEaJbHOCTh MPOHCXOJSIIETO IMOATBEPK-
JlaeT 000CHOBaHHOCTH BBIJIBUTA€MOIl THIOTE3bI.

Tak, Poccus, 3aHuMaronias MnepBoe MECTO B
MUpE IO 3armacaM IPUPOTHOTO Ta3a, BTopoe (Imocie
CHIA) mo 3amacaM yriisi ¥ BOCBMOE IO 3armacam
HeTr®, CTPEMHUTCS YCWINTH CBOM IO3WIMM Ha
SHEPreTHYECKOW apeHe B KadyecTBE OJHOM U3
OCHOBHBIX CTpaH — 3KCHOPTEPOB YTIIEBOJIOPOJIOB,
B TO Bpems kak CIIIA, sBIssICh OTHUM U3 KpyI-
HEUIIIUX UMIIOPTEPOB SHEPTOHOCUTENIEH HEUCTOBO

UHGPACTPYKTYPOH, a TOCYAapCTBa TPAH3UTA, IMBITAIOIIHECS
3aMKHYTh Ha cebe MNpOKIaAKy IMPOEKTOB TPyOONpPOBOIHOM
CeTH, — HAaJ TPAH3UTHBIMU HHQpACTPyKTypamu. SIBIssch
(hOKyCOM CXOXKIEHUSI HHTEPECOB IKCIIOPTEPOB U UMIOPTEPOB
9HEProOHOCUTENIeH, TPAaH3UTHOE TIOJOXKEHUE CTPaH MOXKET
YCUIIUTB UX I'€ONOIUTUYECKYIO 3HAUUMOCTb U IOJHATh CTABKU
B IOJYYEHUM MAaKCUMaJbHONH HSKOHOMHYECKOW BBHIFO/BI 3a
HpeIOCTaBIEHHbIE YCIYTU 1o Tpan3uty. IlogoOHoe kacaercs
BOIPOCA TPAHCIIOPTUPOBKU KACIMICKUX, a TAKXKE LEHTPalb-
HOA3MaTCKUX YTJIEBOJOPOJOB, KOIJAa TAKUE HEMAJIOBECOMbIE
TPaH3UTHBIE aKTOPbI MEXIYHAPOIHBIX OTHOLICHUN Kak A3ep-
Gaitiokan, Apmenusi, Adranucran, I'penus, I'pysus, Hpan,
ITakucran, [lonmpma, Pymbimsa, Typums, Ykpauna u 1p.,
HBITAIOTCSl OTCTaUBATh CBOU MO3ULHUM B €ro paspeuieHud. B
CBSI3H, C UEM MEPEIUIETCHUEe HHTEPECOB M YCTPEMIICHUH CTpaH
9KCIIOPTEPOB, UMIOPTEPOB U TPAH3UTEPOB, 00YCIABIUBAET UX
B3aMMOCBSI3aHHOCTb, YTO HE MOXKET HE OTPA3UTHCS Ha 00IIeM
COCTOSHMU IIOKa €€ MEHEe CTaOMJIBHOIO 3HEPronopsjaKa.
(ITpum. aBT.).

¢ IMymumma A.W. Op. cit., p. 13.

%2 Wmeercs B BUIY aBrycToBckuii kpusuc 2008 ., KOTOpBIH MO
OCTPOTE U TIyOMHE CBOETO IpPOSBIEHUS ObLI BOCHPHHSAT B
BammHrrone kak nepBblil cepbe3HbI KPU3HC B OTHOILEHHSIX
¢ Poccueit nmocne paciana CCCP ¢ MOMeHTa BBO/Ia COBETCKUX
Boiick B A¢ranucran B 1979r. (Ilpum. aBT.).

¢ Cwm.: Bacunesuu T. A. Op. cit., p. 320 — 326.

% Cm.: Muxoyn JIx. He3aneiicTBOBaHHBINH 3HEPreTHYECKHIMA
peseps Poccuu / [lxxon Mumixoys; nep. ¢ auria. M. Kopo6ou-
kuHa. Mock. Lentp Kapueru. — M., 2010. — C. 9.
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«IoMaHyBIIHECS» B EBpasuiicKuii peruoH mbITa-
IOTCSL BO3JICHCTBOBAaTh Ha XOJ COOBITUH B HEM B
CBOIO TI0JTB3Y (0OCOOEHHO SIBHO 3TO MPOCIICKUBACTCS
Ha KaBKa3CKOM HarpaBieHun®).

B sToM KkoHTekcTe ciemyeT ocob0 0OpaTHTh
BHHMMAaHHE Ha TO OOCTOSATENBCTBO, UTO 3aKpEIUICHNE
CHIA B 30HaX KOJIOCCAIBHBIX MECTOPOXKICHHIA
SHEPropecypcoB, KPOME TOTO YTO ATO PaCKPBIBAET
HOBBIE pyO€XH BHEUTHETIONUTUYECKUX YCTPEM-
JIEHW CTpaHbl, yKa3plBaeT Ha €€ MOBCETHEBHOE
ObITHE, BEIpaKaeMoE 03a00YCHHOCTHIO B BOIIPOCE
VAOBJIETBOPEHUSI CIpOCa HAa DHEPreTUYECKHe
pecypeer®. B arom acmekte Bmwkauii Boctok
u ToyOmHHas MatepukoBas lleHTpambHas A3swus,
KOTOpasi pacCMaTpUBAETCS KaK OTPOMHBIN T'€03KO-
HOMUYECKUH IUIACT MPOCTpaHCTBa oT YepHOMOp-
ckoro mobepexbs AOxasum 10 rpanui Kuras®,
KaK HE pa3 OTMeYal B CBOMX pPaboTaxX pPOCCHUCKHIA
yu€HbIH-MexayHapoaHUK boratypoB A.Jl. «HyXHa
CILIA, mpesxae Bcero sl TOro, 9To0bl YCTAaHOBUTH
B PETMOHE TOYKY OMOPBI, OKAa3bIBasi TEM CaMbIM
BiusiHe Ha ['py3uro, u, obecmeunBas cede mepma-
HEHTHOE HaxOoXJeHHe B (hOoKyce MepCIeKTUBHBIX
He(TEra30BbIX MECTOPOKIEHUI» S,

OIHOBPEMEHHO C ATHM CIIeAyeT 0c000 MO TIePK-
HYTb, YTO XOTA [ py3us He umeeT Bbixoa Ha Kacnuid,
OHAa 3aHMMAaeT CTPATETrHYeCKH BaKHOE TPAH3UTHOE
reorpauyeckoe MOJOXKEHHUE, Yepe3 TEPPHUTOPUIO,
KOTOPOM MPOXOJUT BTOPOM MO MOIIHOCTA B MHUPE
He(TEPOBO/, €KECYTOYHO MepeKadnBarommii 1,2
MIIH. Oappeneii kacnmiickoit HepTn®. TpaH3UTHOE
reorpauyeckoe TOJOKEHNE CTPaHbI MPEIOCTaB-

% Cwm.: T'yceiinoB B. A. Kacnuiickass HepTh. DKOHOMHKA H

reonommtuka. — M.: OJIMA —TIPECC. - C. 18 — 19.

% Cwm.: Vladimer Papava & Michel Tokmazishvili. Russian
Energy Politics and the EU: how to Change the Paradigm //
Caucasian Review of International Affairs. Vol. 4(2) — Spring
2010. pp. 103-111.

7 Cwm.: Borarypo A.Jl., dyumuu A.C., Tpouuxuii E.®. Ient-

panmbHas A3HS: «OTJIOKCHHBII HEUTpaINTET» M MEXIyHa-

ponusie otHomeHus B 2000-x rogax. Ouepku TeKyIei noiam-

Tuku. Beimyck 4. M.: HO®MO, 2010. — 104 c.

Ad notanda, HenaBHO TONNHMCAHHBIC COTJALICHUS MEXIY

«[a3mpoMom» ¢ oxHOU cTopoHbl U HanwonansHol HedTsHOI

komnanuedt Mpana ¢ [Apyroi, OTHOCHUTENBHO COBMECTHOTO

OCBOGHUS psiia MecTopokaeHuid B Mpane m crpourenscTsa

HII3 na ceBepe Mpana, B mepcrekTUBE MOXET CIIOCOOCTBO-

BaTh CO3/aHHUIO «COJIMIHOW» TPYOONPOBOIHOM CHUCTEMBI OT

Smana no Ilepcuackoro 3amuBa. dakTuuecku Takas mepc-

MIEKTHBA MOXET CYNIECTBEHHO YCHJIMTh MO3MIMH 00eux

CTpaH B Ta30BOM cekTope, urto paccmarpuBaercsi CLIA u

JIPyTUMH CTPAaHAMHU-TIOTPEOUTENSIMUA 3alaJHOTO MHpA Kak

cepbe3Hasl yrpo3a MX HallMOHANbHOM Oe3omacHocTu. ['py3uH-

CKMI1 IUTarapM IuIsi IPOTHBOACHCTBYSI STHM 3aMbICIIaM SBIIS-

etcs uaeanbHeiM. CM.: Boopyxé€nubiii koHQmUKT B HOxkHON

Oceruu 1 ero nocieactsus / — M.: KpacHas 3Be3za, 2009. — C.

82.

®  Boopyxéuuslii konpuukT B FOxHoit OceTnn U ero mocnesc-
1Busi / — M.: Kpacnas 3Be3na, 2009. — C. 25.
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JIIeT YHUKAJIbHYIO0 BO3MOkHOCTh CILIA KOoHTpoOIH-
pOBaTh MapUIPyTHl TPAHCIIOPTUPOBKH YTIIEBOJIO-
POITHOTO CBHIPBSI HA BHEIITHUE PHIHKH.

CBs3bIBasi CKa3aHHOE C aBTYCTOBCKUMH COOBI-
THSMH BOKPYT TPY3HHO-IOTOOCETHHCKOTO KOH(]-
mukra 2008r.,”° momopBaBIIMM IUIAHBEI aMEpHUKaH-
CKHX W €BPOINEHCKHX IHEPreTHUYECKHUX KOMIIaHUM
MO0 COOPYKEHUIO OTPOMHOUN He(Tera3oBOil ceTH B
peruoHe, BOJIEH-HEBOJIEH XOYETCS MOTPYy3UTHCS B
pasayMbs O «BBIOMTBHIX KIMHOMY IUTaHAX MO KOHT-
pOIIt0 COOBITHI B BBITOJAHOM IS ceOs KITIOYE, a
TaKkKe SBHOM, YyTKOW 03a00YEHHOCTH AMEpUKH
OTHOCHUTEIIFHO TPAHCIIOPTUPOBKH YTIIEBOIOPOIOB
u3 Kacrms u Lenrpansaoit Asun’'.

HanomuuM B 3TOH CBSI3M, YTO aMepUKaHCKas
cTparerus, 1Mo MHeEHHWI0 30MTrHeBa bike3mHCKOTO,
craBmas «k Hadary X X1 Beka 60s1ee oTpaboTaHHOM,
STOMCTHYECKH OOOCHOBAHHONH W H3OIIPEHHON»
JIOJDKHA PaclpOCTpaHsAThCs Ha BCio EBpasuio’.

Paccyxnas Ha TeMy SHEPreTHYECKOTO IpaBoO-
MOpsZIKA B paMKaxX CIIOXKHUBIIETOCS MHPOBOTO
MOpsiJIKa U Ha OCHOBE JEHCTBYIOIICH HOPMATUBHO-
MPaBOBOM 0a3bl, YMECTHO TOBOPHUTH O €€ MPaBOBOM
HECOCTOSTEILHOCTH, a TakKKe O HECOCTOSNTENb-
HOCTH MEXaHH3Ma MPABOBOW PETIIAMEHTAIlUH €r0
nonaepxanud. Tak mox npasoeoii Hecocmoamen-
Hocmoio (kypcueé naw O.K.) ciaemayeT NOHHUMAaTh
HETIOJTHOIIEHHOE COCTOSIHHE MEXTYHApOIHOM J0T0-
BOPHO-TIPaBOBO# 0a3bl, KOTOpas HETOCTATOYHA /IS
PETyINPOBaHUS BO3HUKAIOIIUX SHEPTOOTHOIICHUN
10 ITOBOAY IOOBIYH, MEpPepadOTKH, TPAHCTIOPTH-
POBKH, W COBITa DHEPrOpecypcoB. YcCTaHABIMBas
UMIIEPAaTUBBl PA3BUTUS SHEPTOCOTPYIHUYECTBA,
HEKOTOpPBIE €€ TOJIOKEHUS HEe AOCTATOYHO KOHK-
pPETH3UPOBaHBl M HE TO3BOJIAIOT PEIIUTh HAaKO-
nuBIOIMECS TMPOOJIeMbl’™®, a OTCYTCTBHE MeXa-
HI3Ma A(H(PEKTUBHOTO MPECEUCHUS M Pa3peIICHUS
KPU3UCHBIX CUTYaIli TOJNBKO YCHIIMBAET MPE.IO-
JIOKEHNE OTHOCUTENFHO €€ HECOCTOSTENIbHOCTH.

o HpI/I 3TOM 0Ka3aj0Ch JIOCTATOYHO BCETO JIUIIbL OJTHON YTpO3bL

s HedrenpoBona baky-ToOunucu-JxelixaH KaKk OZHOMY M3
TpEX SHEPrOrMIaHTOB pernoHa — AszepOaikaHy IMpPUIIIOCH
MPEKPATHTH 3anoiHsTh HepTenpooa HedTho. (TIpum. aBT.).
' Cwm.: Wymnmus AU Op. cit., p.101 — 118.
2 Iur. no: Honrymes . B. poccuiicko-aMeprKaHCKHE OTHO-
meHus B cepe sHeprerryeckoi nomuruxu (2001 — 2008 rr.).
ABtoped. aucc.... kauza. uct. Hayk. Tomck 2009. — C. 4.
Cwm.: bxxesunckwuii 3. Benukas maxmarHast nocka. ['ocrioncTso
AmMepukH U e€ reoctparerndeckre ummepatusbsl. — M., 1999.
— 265c.; I'yceitnoB B. A. Kacnuiickas HedTb. DKOHOMUKA U
reononutuka. — M.: OJIMA —TIPECC. 2002. — 380 c.
Cwm.: Jlaxno II. I'. OHepreruka u npaso B Hauane XXI Beka:
TOYKH B3aUMOJEHCTBHUsS U pa3Butus // IOpugmueckuit mup.
2008. Ne 8. — C. 76 — 80; Jlaxno II. I'. DHepreruueckoe mpaso
B XXI B.: cocTosiHuE U TIepcrieKTUBLI pa3Butus // 'ocyaapcTBo
u npaso. 2009. Ne 4. — C. 109 — 116; DHepreruka u mpaso /
ITox pen. I1. I'. Jlaxno. — M.: FOpucrt, 2008. — 640 c.
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B KOHTEKCTE CKa3aHHOTO CIEAyeT MpPEeIoio-
JKUTh, YTO CYIIECTBYIOIUI MpoOen HampsIMYyIO
CBS3aH C MAJIOM3YYEHHOCTHIO M CIIO)KHOCTHIO
chepsl MPaBOBOTO PETYIUPOBAHMS OOIIECTBEHHBIX
OTHOIIIEHUH B dHeprerudyeckod cdepe” wim,
BO3MOJKHO, KOHCEPBAaTHU3M MPHUCYIIUN IOPHCIIPY-
JICHIMU ¥ «TBEPIOE UyBCTBO TPATHIIUI» ¢ MEIIAOT
aJIeKBaTHO BOCIIPUHUMATH IIEpEMEHBI 1 H3MEHEHUS,
O00BEKTUBHO MPOUCXOASAIINE B MPABOBON CHCTEME,
OTTATHBAs WX CKopeiilee ropuaudeckoe ohopm-
nenne?

B paccmarpuBaeMOM KOHTEKCTE YMECTHO IIpeji-
MOJIO’KUTH, YTO 3T U3MEHEHHsI HE MOTYT HE HalTH
CBOETO OTPAXEHHA B MEXIYHApOJHOM DJHEpre-
THYECKOM IIpaBe, Bce Ooiiee BaKHOW (YyHKITHEH
KOTOPOTO CTAHOBHTCS 3alllUTa OOLIMX HHTEPECOB
MEXIIyHapOJHOTO COOOIecTBa B IESAX TMOJje-
prkaHUs TII00aTBHOTO DHEPreTUYECKOrO MPaBOIIO-
psaKa.

AHaTU3Upys B OTOW CBSI3U CHEMU(DUKY MEKIY-
HApOJHOTO TIPaBa, CIeAyEeT OTMETUTH €T0 CHHTYJISIp-
HOCTB U CIOXHEHITYI0 Harpy3Ky B PETyJINPOBaHUU
3TOM JIOBOJIBLHO HEMPOCTON MPUPOAHO-COLMAIBHOM
CUCTEMEI (9HepeemuyecKue pecypcol), KOTopas, Kak
MPaBHJIO, BBICTYNAeT B POJU JBOSKOTO HCIIONHHU-
TeNsl: KaK 00BEKT XO3SMCTBEHHOW AESITEIHLHOCTH U
KaK HE3aMEHHUMBbII KOMIIOHEHT 3KOCHCTEMBI. B 3TOM
KOHTEKCTE€ OTMETHM, UYTO SHEPTeTUIECKHE PECYPCHI
BCErla pacCMaTPHUBAIUCh B KayecTBE IpeaMeTa
KYIUTH-TIPOTaKH U TpeOoBamM K cede MPUMCHCHHE
MIPHHLKIIOB MEXIYHAPOJIHOT0 TOProBOIo mpasa’’.

3arparuBas TEOPETHYECKYI0 CTOPOHY OCBe-
MICHUS MEXyHapOJHOTO 3HEPTeTUYECKOTO IpaBa
YMECTHO YHOMSHYTh O HECKOJIBKO JIEKCEMHOM
OTTCHKE JIATHHOAMEPHUKAHCKOH, HCITAHCKOH, (paH-
Iy3CKOM, WUTAJIbTHCKOW IPaBOBOM CHUCTEMBI J1aTh
TEPMHHOJIOTHYECKH CII0)KEHHOE M KOHIIETITYyalbHO
oOpMIIEHHOE OMpEeIeIeHne MeXIyHAPOIHOMY
npaBy SHEPreTHYECKUX U MEPBHYHBIX PECypcoB’®,
KOTOpOE€ aHTJIMHCKasl MpaBoBasi CHCTEMa H3/IaBHA

Cwm.: Jlaxno I1. T'. DHepreruyeckoe mpaBo — 4To 3To Takoe? //
OHeprerHka U 1npaso. Beimyck 2. -M.: HoBast npaBoBast Kyib-
typa. 2009. — C. 40 — 58; Jlerun A. A. K Bonpocy o npeamere
U o0beKTe SHepretHyeckoro npasa // [IpaBo u obpazoBaHue.
2009. Ne 12. - C. 130 - 136.

76 IMurara no: [leperepcknii U.C. Turects FOctunnana: O4yepku
MO MCTOPHU COCTABJICHUS M O0LIAs XapakTepucTuka. — M.:
Iocropusnar, 1956. — C. 66.

Ad notanda, B xontekcre noroBopHbix mnonoxennit [ATT
1994 r. >HEProHOCHTENM pPACCMATPUBAIOTCS B KadecTBE
TOBapa, BKIJIFOYasi 3JIEKTPO3HEPruio (o pemeHuto EBponeiic-
koro Cyna).

8 Cm.: Juan Carlos Velazquez Elizarraras. El nuevo derecho
internacional de la energia a través estudio de sus fuentes y el
ordenamiento del mercado mundial del petréleo en un contexto
geopolitico-especulativo // Anuario Mexicano de Derecho
Internacional. Vol IX, 2009. pp. 635-636.

umenyet [International Law of Energy and Raw
Materials, T. € MeXAyHapOJHOE MPABO IHEPTETH-
YECKUX M CHIPHEBBIX PeCypcoB”.

[Ipu 3TOM CyBepeHHOE MPaBO rOCyIapCTB OCBa-
WBaTh CBOM MECTOPOXKICHHUS JHEPTeTUIECKHIX
PECYPCOB  SIBIISIETCSI OCHOBOH MEXTyHapOJHOTO
SHEPreTUYEeCKOro MpaBa. JTa OTpPaciib MEXIyHa-
POIHOTO TpaBa, BKJIIOYAET B ceOs MPHUHIHUIBI U
HOPMBI TIpaBa, KOTOpPbIE TOCYNapCcTBa MPUMEHSIOT
MIPH HCIIONIb30BAaHUN M TPOJAXKE IHEPTETUIECKHIX
PECYPCOB, a TakXKe MPH YPEeryJIupPOBAaHUH CIIOPOB,
CBS3aHHBIX C OCBOCHHEM HOBBIX HCTOYHUKOB
SHEPIHHU U MX UCIIOJIb30BAHHEM B MUPHBIX HEeIsix ™.

B paccmatprBaeMOM KOHTEKCTE€ YMECTHO NaTh
KIIACCHYECKOE  ONpeleNieHHe MEXIYHapOIHOTO
SHEPreTUYEeCKOr0 MpaBa, MOJ KOTOPBIM CIEIyeT
MOHUMAaTh COBOKYITHOCTb HOPM U TIPUHIIMIIOB,
PETYINPYIONINX OTHOIICHHUSI CYOBEKTOB MEXITyHa-
POIHOTO TpaBa B YHEPreTHIecKor chepe Ha OCHOBE
y4éTa HMHTEPECOB MPOU3BOIUTENICH, MOTpeOuTeneit
SHEPreTUYECKUX PECypCOB, a TaKXKe TPaH3UTHBIX
CTpaH B IEIAX YCTOWIMBOTO Pa3BUTHS®!.

B pabote Xyana Kapmoca Bemackeca «HoBoe
MEXIyHApOJTHOE HHEPreTHYecKoe IPaBO CKBO3b
MPU3MY H3YYEHHUS €r0 WCTOYHHKOB ¥ YIIPABIICHUS
MHUPOBBIM PBIHKOM HE(TH B KOHTEKCTE T€OTOJIUTH-
YECKUX CIEKYJIH» MEXIyHApOTHOE SHEPTeTH-
YECKOE TPaBO IPEICTaBICHO KaK 0codas 0Tpaciib
MEXIyHApOJHOTO IIpaBa, HOPMBI KOTOPOTO B
IIAPOKOM CMBICIIE W TIO0 COBOKYITHOCTH CBOETO
MPOSIBJICHUS HAIIPABICHB Ha  PETYJINPOBaHUE
MEKIYHAPOIHONA TOPTOBIM JHEPTHER®?, IIeHT-
POBBIM 00BEKTOM KOTOPOii sBjsteTcss HePTH. TIpn
3TOM CJIOKHOCTh M MHOTOOOpa3ue mpeaMeTa pery-
JTUPOBaHVI JAHHOM OTPaciy IIpaBa 0XBaThIBAET KaK
HOPMBI MEXAYHAPOAHOTO MyOIMYHOTO TpaBa, TaK
1 MEXIYHAPOIHOTO YaCTHOTO mmpaBa®,

Ecmm ccputatbess Ha MHeHHE mpodeccopa I'.U.
TyHKHHA, TO HOPMBI PETYIMPOBAHUS BCSIKUX ITPABO-
OTHOIIIEHUH CJelyeT paccMaTpuBaTh Kak (POpMBI
CyOBEKTHBHOTO, T. € HOPMBI, KOTOPBIE OJIKHBI
BBIPACTAaTh U3 OOBCKTUBHOHN JEHCTBUTEIHLHOCTH H
COOTBETCTBOBATh €ii*’. B peanpHOI IeHCTBUTEID-
HOCTH, OTTAJIKMBATBCA OT TAKOTO OIpEeaeNeHus,
3HAYUT, YYUTHIBATH BCE T€ CIIOKHOCTH, C KOTOPBIMHU
CTAJIKUBAIOTCS TOCYJapCTBa NMPHU Pa3BUTHH ABYC-

7 Cwm.: Burnell Meter y Randall Vicky. Politics in the Developing
World. Nueva York, Oxford University Press. 2005. P. 220.

8 Cwm.: Juan Carlos Velazquez Elizarraras. Op. cit., p. 638.

81 Cwm.: Bacunesuu T.A. Op. cit., p. 15.

8 Cwm.: Juan Carlos Velazquez Elizarraras. Op. cit., p. 635.

8 Ibidem.P. 636.

8 Tbidem.

8 Cwm.: Tynkun I'.U. Teopust MexayHapogHoro mpasa. M., 1970.
—C. 180.
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TOPOHHETO W MHOTOCTOPOHHETO IHEPreTHYECKOTrO
COTPYTHUYECTBA U, MOAJIEPKAHUS YHEPrOMOPsIKa
KaK TaKOBOTO.

OmHOM U3 TaKUX CIOKHOCTEH CIETyeT CUUTATh
mpoOiieMy  OmpefeNeHus] IpeaMeTa IPaBOBOM
pernmamenTanun®®, Tak, 00IIECTBEHHbBIE OTHOIIECHHS
B DHEPTEeTUYECKON cepe peaKo CTAHOBATCS IMpes-
METOM  OTJENBHBIX  MEXIyHapOTHO-TIPABOBBIX
HOpPM, KOTOpBIe Kak mucan npodeccop A.A VBuH
«B paMKax OTBEJCHHOTO UM ITPABOBOTO OIS MIPeJI-
MMUCHIBAIOT CYOBEKTaM MPABOOTHOIICHUH CaHKIHO-
HUPOBAHHOE HOPMAMH JIOJDKHOE TIOBEICHUE»® .

B cdepe crmoxupiIelics mMpaBoBO# peTyJIAINH,
HOPMBI TaKOTO TIOBEJEHHSI, TOMUMO TOTO, YTO OHHU
SBIISIIOTCS CTEP)KHEM (DYHKITHOHUPOBAHUS MEXKITY-
HApOJHOTO MPaBa, BEICTYMAIOT U YaCTHIO0 MEXTyHa-
POTHOTO 3KOHOMHYECKOTO, aJMHUHHUCTPATUBHOTO,
KOHCTHTYIIHOHHOTO, YTOJIOBHOTO, TPa)KAAHCKOTO,
XO3SIICTBEHHOTO, TIPUPOJAOPECYPCHOTO M 3KOJIOTH-
4eCKOro mpasa®.

[Ipu 3TOM B OTIHYME OT APYTUX HHCTUTYTOB
MEXIyHapOJTHOTO TpaBa, KOTOpble (PyHKIMOHU-
PYIOT Ha OCHOBE (DOPMHPOBABIIUXCSA CTOJETHAMHU
00bI9acB W KOAU(HUITUPOBAHHBIX MEXIYHAPOIHO-
MPAaBOBBIX aKTaX, MEXITYHAPOTHOE IHEPTETUIECKOE
MpaBO SIBJISIETCA MOJIOION OTpacibio TpaBa, s
KOTOPOH, KaK ¥ JUIs JTF000# Ipyroit oTpacin Xxapak-
TEPHO CTPOTO CBOE IOPUANYIECKOE 3HaUeHnE,

B 6ornee mmpokoM rmiaHe TOBOPS O MEXIyHa-
POTHOM HHEPreTUYECKOM IIpaBe, CIIEAYeT BECTH
pedb O HETUITOTETUYECKOM COOTHOLICHHH W TIepe-
TUIETEHUH TIOHATUH TPUABl — «9KOHOMUKA — HOAU-
MuKa — npagoy, KOTopasi TUAIEKTUIECKH COYeTaeT
B cebc IMyOJIMYHO-TIPAaBOBBIE W YaCTHOIIPABOBBIC
CIOCOOBI PEryIUpOBAaHUS SHEPreTUYECKHUX OTHO-
IEHWH W HECKOJbKO 3aTyMaHWBAeT BEHIBEICHUE
obreit Te(HHAIIIN SHEPTETHUECKOTO mpaBa’.

Ecim crmegoBate OIpeneneHnio TpeIoKeH-

Cwm.: Barry Barton. Energy security: managing risk in a
dynamic legal and regulatory environment. Oxford University
Press, 2004, — 490 pp.

8 Cwm.: UBun A.A.Jloruka HopM. M., 1973. — C.61.

Cwm.: Rosemary Lyster, Adrian J.Bradbook. Energy law and
the environment. New York, Port Melbourne, Vic.: Cambridge
University Press, 2006. P. 34 —38.

®enpaman [[.W. Cucrema MmexayHapoaHoro mpasa. Kaszasb.
1983. - C. 55.

% Cwm.. Dmeprernueckoe TpaBo: HaydyHo-npakTHYeCKoe H
uapopManronHoe m3ganue. Ne 2 (13). -M.: I0pucrt, 2009. — 61
c.; DHepreruueckoe mpaso: [1paBoBbIe BONPOCH YHEPIETHKH:
Hayuno-npakTrueckoe u uH(popManuoHHOe m3nanue. Ne 1.
-M.: FOpucrt, 2005. — 48 c.; Duepreruueckoe npaso: Hayuno-
HpakTHIecKkoe U nHpopManuonHoe uznanue. Ne 1 (12). -M.:
IOpucr, 2009. — 60 c.; Duepreruyeckoe npaso: Hayuno-npax-
THYecKoe U MHpopManuoHHoe m3ganue. Ne 1. -M.: Opucr,
2008. - 64 c.

HOoMy mpodeccopom B. ®. SkosrneBsiM®!, TO TIOA
SHEPTeTHYECKUM IMPaBOM, B IIMPOKOM CMBICIE
CIIeyeT MOHNUMATh COBOKYITHOCTH IPABOBBIX HOPM
Y TPUHIAIIOB, PETYIHPYIOMUX OTHOIIEHUS CyOb-
€KTOB MEXIyHapOJHOTO TpaBa B dHEPTETUIECKOMH
cepe Ha OCHOBE ydeTa HWHTEPECOB IPOM3BOMAU-
TeeH, MOTpeOUTEeNe SHEPreTHICCKUX PECYPCOB,
a TaKKe TPAaH3UTHBIX CTPaH B LEJSX oOecredeHus
YCTOHYHMBOTO pa3BHUTHSA, W Jaliee, pa3BuUBas JTY
MbIcTb, B.® SIkoBieB oTMedaeT, Y4TO B CBOEM
Y3KOM CMBICJIE DHEPreTHYecKOoe MpaBO IPEJCTaB-
JISIET COBOKYITHOCTH HOPMATHBHBIX aKTOB, PETyJiH-
PYIOIINX HCIIOJIb30BaHUE MEPBUYHBIX MCTOYHHUKOB
DHEPTUI.

Tak sHepreTHka Kak SKCIUIMUUTHBIA KOMIIO-
HEHT U JIEWTMOTHB OJHEPreTHYECKOTO IIpaBa’,
BBIKPHCTAJUTU30BBIBAETCSl KaK OTAENIbHas 00JIacTh
XO35IICTBAa,  OXBATHIBAIOMIAS  DHEPTreTHYECKHE
pecypchl, BEIpabOTKY, TpeodpazoBaHue Niepeaady u
HCIIONIb30BAHKE PA3IMYHBIX BUIOB dHEPrun™,

B cuny cBoeil HeMano3HAUYUTEIbHOW BaKHOCTH
B 00J1aCTH MEKTOCYTaPCTBEHHOTO COTPYTHUYECTBA
B DHepreTudeckoir cdepe, Jloropop kK DHeEpreTH-
YECKOM XapTUM TOJA «XO3SMUCTBEHHOW JesITeNb-
HOCTBIO B DHEPreTHYECKOM CEKTOpe» IMOHMMAaeT
JIeSITeNIbHOCTh, OTHOCSIIIYIOCS K pa3Belke, J0ObIve,
nepepaboTKe, MPOU3BOJACTBY, XPAaHEHHIO, TPaHC-
MOPTUPOBKE TIO CyIIle, Mepeaade, paciupeesieHuto,
TOPTOBJIE, COBITY WM MPOAAXKE IHEPTeTUIECKHIX
MaTepualoB W TPOMYKTOB WM OTHOCAIIYIOCA K
1oj1a4e Teria MHOTUM MoTpeduTessiM’.

N3HayanbHO 3apoKJIeHHE 3TOM OTpaciu IpaBa
OTMEYalloch OOMEHOM CBIPBEBBIX DPECYpCOB Ha
OCHOBE TOPT'OBBIX OTHOIIEHH, 3aTeM Ha e€ popmu-
pOBaHHE CHIIBHO TIOBIHMSIN COOBITHS TIEPBOA U
BTOPOM MHUPOBOM BOIHBI, TOUHEE «BOOPYXEHHOE
MIPOTHUBOCTOSIHHE IBYX AHTarOHUCTUYECKHUX
CHCTEM, KOTOpPBIE HCTOIIAIM M 0e3 TOro OBICTPO

ol fdxosneB ®.B. — cosernuk Ilpesumenra P®, Ipencenarens

Accouuanuu ropuctoB Poccun, unen-koppecnongent PAH,
3aBeAyromuii  kadeapoit mpasoBoro peryiupoBanus TOK
MUDIBITI MTTUMO (V) MU/] PO.
Ad notam, B MHIYCTpUAIbHO Pa3BUTHIX CTPAHAX CYILECTBYET
CHEeIUabHO pa3pabOTaHHOE HAYYHO-NPABOBOE M IIPAKTH-
4eCKOe HAIPAaBJICHHE — YHEPreTuueckoe npaso. Bo MHOroM o
CYILIECTBOBaHUY OTAEIBHON M CAMOCTOSITEIBHON JUCIUIIIIMHBI
CBHIETEJIBCTBYET TOT, (JaKT, YTO B BEAYIIMX YHHBEPCHUTETAX
U IIKoNax Ou3Heca BEIETCS HMOATOTOBKA CHENHAINCTOB —
IOPUCTOB MO HAa3BaHHOMY HAIPaBICHHIO, U3MAETcs OOJIbIIOE
KOJINYECTBO HAYyYHOH, HAy4HO-TIPAKTUYECKOH, ydeOHON n
Meroauueckoit aureparypsl. (IIpum. aBT.).
Cwm.: Cemuepcros C. C. K Borpocy 0 MOHSTHU 3HEpreTHyIec-
Koro npasa // Duepreruueckoe npaso. 2008. Ne 1. — C. 52 — 58.
CwM.: CoBerckuil SHIMKIONEANYECKUi cinoBaps. M.: U3n-Bo
«CoBertckas sHpKIoneaus», 1980. — C. 1564.
% Cwm.: [loroBop K DHEPreTUYecKoi XapTHH U CBSI3aHHBIC C HUM
nokyMeHTHI. Op. cit, p. 17 — 18.
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TaIOIINE PECYPCHI 3eMHOM MUBHIH3AII» *°. IToToM
MOCTIEIOBAIO PAa3BUTHE MHPOBOW DKOHOMHKH U
BOBJICUCHHE B XO3SMCTBEHHBIH 000pOT BCE 0OIH-
IIeTO KOJIMYECTBA YTIIEBOIOPOJIOB.

Bompmioe 1 Bo MHOTOM HE BTOPOCTENEHHOE
3HaueHHe Ha (OPMHUPOBAHHE HHEPreTUUECKOU
OTpaciii TIpaBa IMOBJIWSI DHEPTeTHUYECKUNA KPHU3UC
1973 — 1974 rr., ciencTBHEM KOTOPOTO cTalio oop-
MJICHHE TIPaBOBOTO B3aMMOJEHCTBHA TOCYAApCTB
B 00JIACTH DHEPTEeTHYECKOTO coTpyaHmuectBa. C
pacagom CCCP m o0pa3oBaHHEM HOBBIX T'OCY-
napcTB B Bocrounoit EBporre (Tounee — mporieccom
CyBEpCHHM3AIINN) BO3HHKIIA HACTOSATENbHAs HEOO-
XOIUMOCTB CO3JaHUs OOIIETIPU3HAHHOW IMPaBOBOI
OCHOBBI JJISI pa3BUTHS YHEPTETUIECKOTO COTPYAHU-
YecTBa MeXIy rocyaapcrBamu BocTtoka m 3amana.
BormiotuBiiascs B Takod MEXKCTPaHOBBIM HHCTPY-
MeHT, EBpomelickas DHepreTuueckas XapTus’’
cTaJa IIOIAIKoM, Ha KOTOPOH Tocy1apcTBa 00Cy K-
JTATA BOTIPOCHI, COTJIACOBBIBAIIM MO3UIMH B cdepe
SHEepPreTUYEecKoro coTpynHudecTBa. Jlamee mocie-
JIOBAJIO TIOJAMMUCAHNE U BCTYIUIEHHE B cuiy B 1998
r. JloroBopa Kk OHEpreTHYeCcKOi XapTHH, OXBAaTHIBA-
IOIIETO MPUMEPHO YeTBEPTYIO YaCTh MUPA, U CTaB-
IIeT0 YacThI0 CHCTEMBI MEXIyHApOJHOTO IpaBa.
YBeH4YaB HaJekIbl Ha CO3AaHHE YHUBEPCAIHHOTO
HOPMATHBHO-TIPAaBOBOTO  TIOJII  PETyIHPOBaHUS
OTHOIIEHUH B chepe SHEPTeTUKH, TAHHEIN T0TOBOP
TauT B cebe «cBou» media et remedia, BO3MOX-
HOT0, YaCTHYHOT 0, TIOJIeP KaHUsI SJHEPTETHIECKOTO
MIPaBOMOPSIAKA.

Kak oxa3zanoce, mpupoy HEIHEITHETO SYHEPTeTH-
YECKOTO MPABOIOPSIKA TPYAHO MOHATH B OTPHIBE OT
MpoIecca, KOTOPBIA 10 CBOEMY «T€HETHIECKOMY»
HA3HAYEHUIO SABIISETCS CyOCTpaTOM W BO MHOTOM
OTIpeZIeTIsiET €ro COAep)KaHWe, KOTOPBIA B TO JKe
BpeMsl TI0 CBOEMY CEMaHTUYHOMY HaIlOIIHEHUIO
JIOCTATOYHO PACIUIBIBYAT, YTOOBI B OJTHOM TIPEIJIO-
JKEHUH CYMETh PacKpbITh €ro cyTh. Kiaccudurm-
PYSChH B MOJUTOIOTUIECKOM JHCKYpCe KaK «rioda-
TU3aIHs», OH, B OYKBaJIbHOM CMEBICIIE, «BABIXAET» B
SHEePreTUYEeCKUil PaBOTIOPSIIOK CBOU TPOSBICHUS.
SIBHAsT POHUIIAEMOCTh  MEXTOCYAAPCTBEHHBIX
«TIEPETOPOIOK» TOJI KOTOPOH ClleAyeT MOHUMATh
CBOOOJHOE IIEpeceueHre TpaHuIr’s, (Gopcupo-

% Cwm.: IOxubiii KaBka3s: TeHAEHUMH W MPOOJIEMBbI Pa3BHTHS
(1992-2008 roxsr). OTB. pex. u pyk. aBT. koi. B.A.I'yceiiHoB.
— M.: Kpacnas 3Be3na, 2008. — C. 20.

7 Ad notata: Tlognucanuas B 1991 r. EBporneiickas DHepreru-
4ecKas XapTus CTaja eJUHCTBEHHBIM B CBOEM POJIE MOJIUTHU-
YECKHUM JOKYMEHTOM, 3aTPAarUBaIOIIUM BOIPOC 0OECIICUEHNUS
9HEPreTHYecKoi 6e30MacHOCTH, CTOPOHAMH KOTOPOTO BBICTY-
nuy Bee crpassl « pynnsl BocsMy». (IIpuM. aBT.).

% Cwm.: Saskia Sassen. Losing Control? Sovereignty in an Age of
Globalization. University Seminars/Leonard Hastings Schoff
Memorial Lectures. New York: Columbia University Press,

BaHHOE WM HATJSIHOC YCHUJICHUE POJIM TPAHCIOCY-
JAPCTBEHHBIX PETYJSITOPOB MUPOBOH KOHOMHKH
U MEXIYHAPOIHBIX OTHOIIEHUH”, CIOCOOCTBYIOT
YCHJICHUIO TPOHHKHOBEHUS IOTOKOB JHEprope-
CYpPCOB 4epe3 TEPPUTOPHH TOCYJApCTB C pasiiuy-
HBIMU  IOPUCIUKIMAMHU. [JaBHBIE OKCHOPTEPHI
YIJIEBOJIOPOJIOB UX PEIMIIMEHTHI U TPaH3UTEPHI,
HaxosICh B (OKyce MPOSBICHUS TIIO0ATN3ANH
U, SBISSICH (DOPMHUPOBATENSIMU MTPABOBOW OCHOBEI
CBOETO  TIOBEJCHHUS, BBICTYNAIOT OCHOBHBIMH
«JIepKaTeNsIMU» HE PACTION3aHUs SJHEPreTUIECKOTO
NPaBOINOPSKA B CTOPOHY SHEPreTHYECKOTro Oecro-
pska.

II. IlpaBoBasi MaTepusi peryJiMpoBaHusi IHeP-
reTu4ecKoro COTpPyAHU4eCTBA B IJ100aTU3UPYIO-
1eMcsl MUpe: PeTPOCIeKTHBA U MepcneKTHBa

TpagunmuoHHO WAes COTPYyIHWUYECTBA Kak
MPOIECC M Pe3yJbTaT COBMECTHON IesTeNbHOCTH
aKTOPOB C TIO3WIMH MEXIyHAPOTHOW MOJIUTHKO-
MIPaBOBOM LIKAJIBI SBJIAECTCA HEOTHEMIIEMOM YaCThIO
MOBCETHEBHOTO CYIIECTBOBAHUS MHPOBOH IIOJIH-
THUKH, CYTHIO, 3aKJIaJbIBAIOMIed B OCHOBBI JHEp-
TETHYECKOTO0 TPaBOMOPS/AKA: CO3MAATEIBHOCTD,
KOHCTPYKTHBHOCTb, IPUPOIHYIO CIIPaBeIHBOCTE %
(aequitas naturalis), COIIMAJIBHYI0O W TIPABOBYIO
OTBETCTBEHHOCTh. TakoBble Onara, WMeIOIIHe 3a
TIEPBOOCHOBY CBOETO CYIIECTBOBAHUS NPUHYUN
KOMIIUMEHMAPHOCMU, «BJIOXEHBD) BrIIyOb coaep-
JKaHUSI BCAKOTO COTPYAHHYECTBA W HaIPaBIICHBI
Ha TOANEPKAaHUE COCTOSHUS CHIA6LEeHHOCHU W
83AUMOCONUdNCEHUs. B MHTEPEcaX aKTOPOB MHPOBOM
MONUTHKH. KOMITTMMEHTapHOCTh Kak pa3 B TOM
MOJTHHHOM 3HaY€HUH, KOTOPHII BKJIaJBIBAJ B HETO
JLH. I'ymunés, roBops, YTO 3TO «yCilOBHE, Oe€3
KOTOpPOTO HEb3s» !,

B cdepe crnoxxuBIIeiics: COBpeMEHHOM IIPaBOBOM
PETYIANN  MEXTOCYAapCTBEHHOTO  COTPYIHH-
YecTBa B OOJIACTH DHEPTETUKH MPABOMEPHO TOBO-
puth o JloroBope Kk OHepreTudeckoil XapTuw,
CTaBIIIM HEOTHEMIIEMOW HYacTbIO MEXIyHapo.-
HOT'O IpaBa ¢ MOMEHTA BCTYIUICHHS €r0 B CUiIy 16
ampens 1998 1. (Ha IeBSHOCTHIN ACHB TOCIIE CIavH
Jeno3utapuio  TpuAmarod  paTH(UKAIMOHHON
rpaMoThl). Kak oTMedan mo 3ToMy MOBOJY H3BeEC-
THEIN opucT A.H. TamameeB — «BCTyIUIEHHE TOTO-

1996. P. 31-33.

% Cwm.: Julius D. Globalization and stakeholder conflict: a corpo-
rate perspective // International Affairs. 1997. Vol. 73 (3) P.
453-455.

100 Cwm.: Bapromek M. Pumckoe mnpaBo. (TIOHSTHs, TepMHHBI,
onpenenenust): Ilep. ¢ wemck. — M.: FOpun. mur. 1989. — C.
26 —27,222.

101 Cm.: T'ymunés JLH. OrHorenes u 6uocdepa 3emumn. — J1.: U3,
Jlen. yu-ta, 1989. — C.224.
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BOpa B CHJIy O3HAYaeT, YTO IOJIOKEHHUS TAHHOTO
JIOTOBOpA CTAHOBATCS OO0S3aTEIBHBIMH I BCEX
€ro y4aCTHHKOB» 2,

B »3TOM K€ KOHTEKCTe, Yy4YWTBIBas, Npeo-
craBimsieMoe /19X mpaBo NMPHMEHSITH JOTOBOP Ha
BPEMEHHOI1 OCHOBE, CIIEeIyeT yUUTHIBATh, YTO TaKas
BO3MOKHOCTPH HCKITIOYAET PACCMOTPEHHUE I0TOBOpa
KaK IOpUANYECKH HE 00s3aTeIBHOTO IS HCIIOJN-
HEHHMS €ro CTOpPOHaMHU'®, MOCKOIBKY BpPEMEHHO
MIPUMEHSEMBII JOTOBOP KaK COOCTBEHHO U JIOTOBOP,
MPUMEHSAEMbI Ha IIOCTOSHHOHW OCHOBE, o00Ja-
JTaeT SKBUIOJICHTHOH (T.c. paBHOW) FOPHINICCKOM
cumoii'™, BakHO W TO, YTO MEKIYHAPOTHOMY
MpaBy HE MPOTUBOPEUHT caM (aKT CYIIeCTBOBAHUS
BPEMEHHOTO NMPUMEHEHHUS MEXIYHapOIHBIX JOT0-
BOpPOB, OyIb TO 3aKIIOYEHHBIX MEXIy TOoCyaapc-
TBaMU JHOO MEXIyHAPOTHBIMH OpPTaHHU3AIHSIMH,
JIBYyCTOPOHHHE, MHOTOCTOPOHHHE, pPErHOHAIbHBIC
WA YHUBEPCAIIbHBIE.

I[Ipu »TOomM yutem, uyto cT. 25 BeHckoit
KonBeHmun o mpaBe MeXIyHapOIHBIX JOTOBOPOB
oT 23 mag 1969 r., He oTpuIlaeT BpEMEHHOE NpUMe-
HEHHs JIOTOBOpA, €CIU 3TO NpeayCMaTpUBaeTCs
CaMHUM JIOTOBOPOM HWJIM €CITd Yy4YacTBYIOIIHE B
MEPEroBOPax TOCyAapCcTBa JIOTOBOPHIUCH 00 3TOM
KakuM-00 obpaszoM. [Ipumenurtenpao K 19X cT.
45 n.l. BpeMeHHOE MPUMEHEHUE BO3MOXKHO MpPH
YCIIOBUH, YTO OHO HE MPOTUBOPEUYHT KOHCTHTYIIHH,
3aKOHAaM WJIM HOPMATHBHBIM aKTaM IOJIMCABIICH
CTOPOHEI'?,

[lonmucasmias cropona, Oyap TO TOCYIapCTBO
i Opranuzanus PerroHaasHO DKOHOMUYECKOM
Wurerpanmuu Kak 3To mpexycMmarpupaer DX,
SIBJISIETCS TOM Ba)KHOM 4acThIO JIOTOBOpa, KOTOpas,
M0 CYTH, HaIlOJHSET XapTUHHBIM BakyyM JOIOJ-
HUTENBHBIM COJIEp)KaHWEM, 3a7aBas €My HOBBIE
MIPOCTPAaHCTBEHHBIE KOOPIUHATEHI.

W3HaganmbHO  MPOCTPAaHCTBEHHBIE  KOOPHAH-
HaTBl JIOTOBOpa OXBaTHIBAIM CTPOTO E€BPOIEHUCKOE

12 Cwm.: TanmamaeB A.H. BeHckas KOHBCHIHS O TPaBe MEXIY-

HapoaHbIX noroBopoB: Kommentapmit. - M.: HOpua. awur.,
1997. — C. 59. Takxe noapobuee 06 3roM cm.: Outynu JLA.
MexyHapoJHble TOPrOBbIE IOTOBOPBI M COTJIAIICHUS KaIlH-
TanucTU4eckux crpad. M., 1958. — C. 208; ®dunumonosa M.B.
Berynienue B cuily  yHHBEPCAIbHOTO KOAM(MHLIMPYIOLIETO
norosopa // IlpaBoenenme. 1973, Ne3; Kamamxapsa P.A.
dakTop BpeMEHH B NpaBe MEXAYHAPOJHBIX JOTOBOPOB. — M.:
Hayxka, 1989. — 175c.

13 Cwm.: Paolo Picone. L’applicazione in via provvisoria degli

accordi internazionali. Pubblicazioni della Facolta giuridica

dell’Universita di Napoli: E. Jovene, 1973. 238 pp.

Cwm.: Jlykamyk M.M. CoBpeMeHHOE IPaBO MEXIYHApPOJHBIX

noroBopoB. Tom. 1. Uza. Wolters Kluwer Russia, 2004. — C.

469; YILC. 1996. Vol. 1I. P. 210.

Cwum.: loroBop k DHepreTuuecko XapTUH U CBSI3aHHBIE C HUM

JokyMeHTsl. Op. cit, p. 103.

1% Tbidem. P. 45.
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MPOCTPAHCTBO, O YeM CBHUAETEIbCTBYET 3aKperl-
JIGHHOE 3a XapTUeW Ha3BaHUE «EBpONEHCKas»,
KOTOpas, y>Ke HauuHas ¢ nepBoul moaoBuHbl 1990-x
IT., B TIpoliecce pa3pabOTKH IOPUIUIECCKU 00s3a-
TenpHOTO JloroBopa K DHepreTHdeckor XapTuw,
cTajia yTpauuBaThb CBOW EBPOIECUCKUNA CTEpPIKEHb,
OOBEKTUBHO «pa3pacTasiChy W OXBATbIBas ApPYyTHE
TOYKH Bc€ OoJiee pacIIMPSIONIETOCsA, IO CIOBaM
A.A. KoHommsiHHKa, 3HEPro->KOHOMHUYIECCKOTO
npocTpancTBa. CerogHs 3TO NPEUMYIECTBEHHO
TOYKH a3UATCKOTO MPOCTpaHcTBa!?’, yUUTHIBAs IPH
3TOM TOT BaXHBIH MOMEHT, YTO paHHEee reorpadu-
YECKH YAaNEHHAs, PAcHoJIOKEHHAass B a3WaTCKOU
YaCTH €BPa3MCKOTO KOHTHHEHTAa TEePPHUTOPHUS
coBpeMeHHOM LleHTpanpHON A3y HEe OblIa HHKOP-
MOPUPOBaHa B TPAAULIMOHHYIO OpPOUTY MHTEPECOB
3aImaJHOEBPOIIEHCKIX TOCYIapCTB.

[Ipoctoii  0030p  TPOSIBICHWH  CO3MAHUS
MPOCTPAaHCTBA IO JIeKallaM XapTHH II03BOJIAET
OTMETHUTH CHeNH(pUKyY Mmporecca, a UMEHHO «BBIBE-
JICHHE» TOM «TpaHcaTJIaHTU4YeCcKoi» EBpormbl
3a paMKH XapTHH, KOTOpas MoJpa3yMeBajach B
rpaaumax XembcuHCKoro mpomecca (CIIA, reorpa-
(uueckass EBpoma BMecTe co cTpaHamul OBIBIIIETO
Coserckoro Coro3a, B TOM YHCJIEe HAXOIIIIUXCS B
reorpadudecKoi A3un).

Koncraranua peanuii CEroJHSIIHETO  JIHA
CBOAWUTCS K TOMY, YTO TEepPUTOpHUAIBHOE
MpOCTpaHCTBO neicTBus [loroBopa BoOpano B
ce0s MpaKTUYECKH BCE CTPaHBI 3amagHoi EBporrsl,
CHI' (3a uckmouenueM Poccum m bemopyccun),
bantun, a takxe ABcrpanuto, Typuuro, SAnoHuto,
Mosronuio, BKJIIOYas yIOCTOCHHBIE CTaTyca
HaOmomareneit — [lakucran, Kurait, Kopero, Mpan,
IUTIOC ACCOTMANMIO CTPaH IOT0-BOCTOYHON A3HH.

AxrienT Ha J[9X kak IMOJTHOBECHOM OCTOBE ITPaBO-
BOTO PEryJHPOBaHUs IMPOKOTO Kpyra repemMera-
eMBIX DJHEpPropecypcoB: He(PTh, HEPTETIPOMYKTHI,
TIPUPOIHEII ra3, IEKTPOIHEPTUH, KAMEHHOTO YIS,
SNIEPHBIX MAaTepUaloB, TOIUTUBHOW JPEBECHHBI,
JIPEBECHOT0 yTJIsi, 00YCIOBIIEH, IPEXKIE BCETO, TEM,
YTO 3TO TEPBBIA B CBOEM POJE MHOTIOCTOPOHHUMA
MEXXTOCYIaPCTBEHHBIN IOPUINYECKU 00s3aTeITbHBIHN
JIOTOBOp, yCTaHABIMBAIOMIMK TIpaBWIa TPaH3WUTA
WCKITFOUMTENFHO ISl BBINICTIEPEYHCICHHBIX JHEP-
ropecypcos'®. Omuaxo B cpaBHenuu ¢ TATT onm
HE PaCHpOCTPAHSAIOTCS Ha JKEIE3HOMOPOKHBIA U
aBTOMOOWIJIBHBIA TPAHCIIOPT M OTHOCATCS NPEUMY-

107 Cwm.: JTabun JI.K. Mex1yHapoJHO€ MpaBo Mo 3aiiuTe U OO

PEHHMIO MHOCTpaHHBIX MHBecTuluil. — M.: Bonrepc Kiysep.
2008. - C. 122 -123.

Cm.: ®omenko O. B., boposckas O. B. IlpaBoBoe perynu-
pOBaHHE TPAH3MTa SHEPrOPECYPCOB B PAaKypCe COBPEMEHHOM
sHepretuyeckoit curyanuu / CoBpemeHHoe mpaso. 2005. Ne
7.-C.2-8.
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TRIBUNA DOCTORANDULUI

IIECTBEHHO K TPAH3UTY M3 CTPAaHBI B CTPaHy depe3
TPeTbH TOCYAApCTBa, HE TMpemycMaTpuBas MpH
3TOM OOBIYHYIO TPAHCTIOPTUPOBKY MEPEUHCICHHBIX
PECYPCOB BHYTpPH T'OCYAapCTBa, NAXKE €CIIH YUHUTHI-
BaTh, YTO OHH OBUIM NPOW3BEICHBI HJIH TpHOOpe-
TEHBI THOCTPAHHBIMH OpPTaHU3aIHSIMH.

B cooTBercTBHU C TMONOXKEHUSMH AOTOBOpPa O
TpaH3WUTEe, OCHOBHAS chepa ero mpuMeHeHus choky-
CHUpOBaHAa Ha CETEBOW dHeprud (yrIeBOAOPOIBI U
AJIEKTPOIHEPTHS), TJIe POJIb TPAaH3WUTa HEMOCpesc-
TBeHHO Benuka. OCOOEHHO 3TO KacaeTcs ra3oBOTrO
CEKTOpa, B KOTOPOM TI0 CPaBHEHHIO C HE(TSIHBIM,
npeoOnamaer CyXOITyTHast TpyOOTpOBOAHASL
TpaHcTIopTUpoBKa. [Ipm 3TOM mMOTOBOp COTIIACHO
MPUHLIMITY CBOOOJHOTO TpaH3WTa MpPeLyCMaTpH-
BaeT 00s3aTeNIbCTBO TOCYIAPCTB-WICHOB 00JIeTIaTh
TPaH3UT YHEPTETHIECKUX MATEPHUAIIOB U TPOTYKTOB
gepe3 cBOro Teppuropuio. OgHako cBoOOma TpaH-
3UTa COTJIACHO CT. 7 mpomnucanHoi /19X o ToM, 9To
«Kaxmnas JloroBapusaromascs CTOpoHa TPHHH-
MaeT HeoOXOAMMBIC Mephl Ia objerdeHus TpaH-
3uTa DHepreTuaeckux MartepuanoB u [IpoxykToB B
COOTBETCTBHH C MPHUHIUIIOM CBOOOBI TPaH3HUTA U
0e3 pa3mu4Hii B TOM, YTO KacaeTcsl POUCXOXKACHUS,
MecTa Ha3HAa4YeHHs WU BIIAJeNblla TAaKuX DHepre-
THuecknx MatepuaiioB u [IpoxykToB u 6€3 OdHUCK-
PUMHIHALIMOHHBIX Tapu(OB, OCHOBAHHBIX HA TAKHX
pa3nuuusaX, a Takke 0e3 Ype3MEepHBIX 3alepiKek,
OTpaHUYCHUH WM cOOPOB» B CPAaBHEHHH C POPMY-
mupoBkoit 'ATT, cormacHo koTopoit «CyIecTByeT
cB00O/Ma TpaH3WTa dYepe3 TEPPUTOPHUIO KaKTOH
JIOTOBApUBAIOIIEH CTOPOHBI MO MyTSAM, Hamboiee
MOIXOAIAM JUIS  MEXKIYHAapOAHOTO TpPaH3WTA,
JUTSL TPAH3UTHBIX TIEPEBO30K HA WIIH U3 TEPPUTOPHIA
JIPYTHX TOTOBAPUBAIOIINXCS CTOPOHY, IMO3BOJIAET
3aKITI0YUTE, 4T0 (hopmymupoBka 13X o cBoOOme
TpaH3UTa 3HAYUTEIHHO cllabee TOM, YTO MpOTHCcaHa
I'ATT.

[IpencraBnsercss yMECTHBIM ITOCTaBUTH BOIIPOC
0 TIOSBICHWH JIOTOBOPA, IPEIOCTABHBIINM €T0
y4aCTHUKaMHU COTPYAHHYATh W PEIIaTh BOIPOCHI
«mpéx Dy dHEPTeTHYECKON 0e30MacHOCTH, PKOHO-
MHYECKOTO POCTa SHEPrud M skonorun'”. B cumy
TOTO, YTO JOTOBOPOM IIPEIyCMOTPEH MEXaHU3M
3aIIUTHBIX MEPHI OT BOZHUKHOBEHUS, TPAaHNUYAIIIX
C yrpo3amu, pPHCKOB (OCOOEHHO JTO Kacaercs
PUCKOB HWHBECTHIIMOHHON MAEATEIBHOCTH) H WX
MUHUMH3AIIA TTOCPEJCTBOM HHCTUTYTa MEXKIY-
HApOJHOTO MPaBa, €CTh OCHOBAHUS paccCMaTpUBATh
JloroBop B KOHTEKCTE CO3/aHUSI MEXITyHApOIHO-
MIPaBOBOI OCHOBHI [T TIOJIACPIKAHUS DHEPTETHIEC-
KOTO TIPaBOTIOPSIIKA.

19 Cwm.: KoBanes A. A., llunosa H. JI. Op. cit., p. 65.

CornmacHO TOJIOKEHUSIM JTaHHOTO  JTIOTOBOpA
CHIDKEHHE PHCKOB pacHpOCTpaHsIeTcs Ha BCIO
[ENOYKy TPaH3WTa DHEPTETHYECKHX PECYPCOB OT
MeCT MOOBIYM BIUIOTH IO PBHIHKOB IOTpPEOJICHHS,
T. €. CTPaH PEIUIIEHTOB YHEPTOPECYPCOB, BKITFOYAs
CTpaHBbI, IPEAOCTABIIAIONINE CBOM TEPPUTOPHH IS
TpaH3UTA.

EctecTBennsM obOpazom ceromgus 19X cumBo-
JM3UPYET TPOJIOJDKEHUE BHYTPEHHEH MpaBOBOM
nosmtukn  EC, omnpexpensomeld ero 3KOHOMH-
YECKYI0 U IOPUANYECKYI0 CTPATETHIO TOBEACHHUSA,
u (dopMupyIOIIEH eBpoIlelickoe MpaBo B 00JaCTH
SHEPTeTUKH, C JPYTOd CTOPOHBI JIOTOBOP SIBIISI-
€TCSl MEX]IYHapOHO-TIPABOBOM OCHOBOM CO3JJaHUS
MPOCTPAHCTBA MHOTOCTOPOHHETO COTPYIHHUYECTBA
MO0 JHEPTEeTHYECKUM BOMPOCAM U €r0 3aKOHHBIM
PETYIATUBOM.

Cronb Ba)KHOE 3HAYEHHE [IOTOBOpa HE OTpPHU-
[[aeT CYIIECTBOBAHUS IO €r0 3aKIIOYEHHUS JIPYTHX
MPaBOBBIX aKTOB, 3aTPArWBaIOLINX BOIPOC TpPaH-
3uTa. OMHAKO B CHUIY CBOCH OTpaHUYCHHOM IOpHC-
TUKIUA W JOpyTux (aKTOpOB OHH HE OTpaXKald
B TIOJIHOM Mepe MEXIyHApOIHYI crennduky
SHEPreTUYECKOr0 TPaH3UTa W HE NpeayCMaTpHh-
BaJI CO3/IaHME MEXaHN3Ma, TapaHTHUPYIOIIETO €ro
HENPEPBIBHOCTD, B CBS3H, C YeM OBUIH HE B COCTO-
STHAW TIPEAOTBPATUTH MPETSATCTBHSA, BOSHUKAIOIINE
Ha ITyTH TPaH3UTA.

MexnyHapoaHO-TipaBoBas
BpeMeHH ObUTa TpencTaBicHa bapcemoHCKoM
KOHBEHIIMEH O CcBOOOmE TpaH3WTa, pas3pado-
TaHHOHM nox srunoi Jluru Hanuii B cooTBETCTBUU
¢ Bepcansckum mupHBIM moroBopoM (1919 r.) m
Crarytom mo tpausuty 1921 r. DTOT TakKCOHOMHU-
yeckuil psg ponoisiHAeT JKeHeBckash KOHBEHLUSA O
TPaH3UTHON Tiepedade dIESKTPUUECKON HHEPruu
1923 r., mokymentsr IATT/BTO'"?, Xenesckue
Mopckue kouBeHIwH 1958 roga u Kousenrs OOH
o Mopckomy npaBy 1982 r., Koupenuus o Tpas-
3UTHOM TOPTrOBJIe BHYTPHUKOHTUHEHTAJIBHBIX CTPaH
1965 r., Coramenue o cCo3gaHui DHEPTreTHICCKOM
xapTun 1991 1., 19X 1994 r.'!! (BcTymmi B CHITy Kak
yKa3aHo BbIlIe). BaxkHOe 3HaUe€HUE HMEIOT ABYCTO-
POHHHE COTJIAIIeHNUs, cpean KoTopbix Cornamienne
Mexnay IlpaButensctBom KoponesctBa Benmnkoo-
putanuu u CeBepHoit Mpmanmuu u IlpaBurtensc-

OCHOBa TOIr'o

10 Cwm.: Bouterkannn A.H. MexayHapoaHOe SKOHOMHYECKOE
npaso. Pasnen B yueOnuke «MexayHapogHoe mpaBo». OTB.
pexa. FO.M. Konocos, 3.C. Kpusuukosa. M., 2005. — C.737
— 756.; Toprosus suepropecypcamu. IIpasuna BTO, npume-
HUMBIE TIO JOTOBOpY K DHepreruueckoil Xaptuu. bproccens.
Jexabps 2001. — 90 c.

U Cwm.: Banbae T., Konomsiauk A. JIoroBop K DHepreTnueckoi
XapTHUM U €ro pojib B MHpOBOH sHepretuke // Hedrs, 'az u
IIpaBo. 2008. Ne 6. — C. 56 — 61.
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TBoM KoponescTBa HopBeruu o TpaHCIIOPTHPOBKE
HehTH 1O TPYOONPOBOAY OT MECTOPOKICHHUS
Oxoduck (Ekofisk) m mpunerarommx paiioHOB K
Bemuko6puranun, 1973 r.!''"? Cornmamrenne Mexmy
[IpaButenscTBOoM KoponeBcTBa BenukoOpuranum
u CepepHaoit Upnangmu u [IpaBurensctBoM Kopo-
neBctBa HopBernu o0 SKCIUTyaTali MECTOPOK-
nennst ©pur (Frigg) m mepexgade ot Hero rasa B
Bemuko6puranuio, 1976 r.''3, koropoe mo mpaBy
MOXHO KJIACCH(UIUPOBATh KaK KIACCHYECKOE
JIOTOBOPHO-COTJIACOBAHHBINA MEKIOCYAAPCTBEHHBIN
MEXaHW3M,  PErYJHUPYIOIIUHA  KCIOJIh30BaHUE
TPAHCTPAHUYHOTO MECTOPOXKICHHS MHHEPATBHBIX
peCcypcoB, a Takke TPaHCIOPTHPOBKY YIIEBOO-
POJZIOB W3 Takoro MecTopoxjeHus; CornamieHue
mexy CIIA n Kananoit o TpaH3UTHBIX HETEpO-
Bomax, 1977 r.'"* u np.

IMTockobKy MOCTaBKa SHEPrETHYECKUX PECYPCOB
Ha BHEINHHE PBIHKH, KAaK OJMH K3 JIJICMCHTOB
MEXTOCYJIapCTBEHHOTO COTPYTHHYECTBA B 00J1aCTH
SHEPreTHKHU U BEChMa 3HAUYMMOHN cdepe MexITyHa-
POIHBIX OTHOINEHMIA' !, TpeamoaaraeT IpoLEece
nepeMeleHns] U TIepeceUeHus] TPAHUI] HHOCTPAaH-
HOro rocymapcrsa''®, Bompoc o Tpausute (B mepe-
BOJIC C JaT. framsitus O3HAYaeT MPOXOH), TOUHEE
€ro MPaBOBOM PETYJIMPOBAHUH SIBJISIETCS BOIIPOCOM
MEePBOCTENIEHHON BaXXHOCTH. Tak, «TpaH3uT» B
MEXJYHAPOTHOM IpaBe MOXKHO OIPEICIUTh Kak
MEepeceyeHne  TOCYJApCTBCHHOW  TEPPUTOPUH
WHOCTPAHHBIMU JIMI[AMH, TOBapaMH W TpPaHCIOp-
THBIMH CpeACTBaMu''’ WM Ke «IepeMeIIeHne
TOBapOB M3 KaKOH-1MOO CTpaHbl 4epe3 Teppu-
TOPHIO0, TIO MEHBIIIEN Mepe, OJJHOI CTPaHbI B TPETHIO
cTpany»''8. TIpeacraBisger HHTEPEC U TaKOE OIpe-

12 Cwm.: Agreement between the Government of the United
Kingdom of Great Britain and Northern Ireland and the
Government of the Kingdom of Norway relating to the Trans-
mission of Petroleum by Pipeline from the Ekofisk Field and
Neighboring Areas to the United Kingdom, Oslo, 1973, Treaty
Series No. 101 (1973), Cmnd. 5423.

113 Cwm.: Agreement between the Government of the United
Kingdom of Great Britain and Northern Ireland and the
Government of the Kingdom of Norway relating to the Exploi-
tation of the Frigg Field Reservoir and the Transmission of Gas
there from to the United Kingdom, London, 1976. Norway No.
1 (1976), Cmnd. 6491.

14 Cwm.: USA and Canada Agreement Concerning Transit Pipe-

lines, 1977. — UNTS Ne 16633. P. 344-345.

CMm.: Bukrop Ceprees, Ceak CapyxansH. CoOCTBEHHOCTb

Ha 3Heprerudeckue pecypesl / Kocmononuc. Ne3(22), oceHb

2008. - C. 54.

MMeHHO Takoe IOHUMAaHUE TPaH3UTa peLycMoTpeHo KoHBeH-

el 0 TPAH3UTHON TOProBiIe BHYTPUKOHTHHEHTAIBHBIX TOCY-

napcTB 1965 I., T. €. aKIEHT KaK pa3 JenaeTcs Ha IepeceueHUI

TEPPUTOPUH HHOCTPAHHOTO TOCYaPCTBA.

7 Cm.: Toxcreix B.JI. Kypc mexayHapomsoro mpasa. — M.:

Bonrepc Kiysep. 2009. — C. 871.

JloroBop k DHepreTHdeckoil XapTHU W CBSI3aHHBIE C HUM

nokyMmeHTsl. Op. cit, p. 12.
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JIeNICHHE TPaH3UTa — MPOBO3, JIBUKCHUE TOBApPOB
WM TIACCaXXUPOB U3 OJHOTO FOCYJApCTBA B IPyroe
yepes JIeKallre Ha IyTH TPEThE rocyaapcTBo! ',

B cB0E Bpems n3BeCTHBIN (PpaHITy3CKH IOPHUCT,
npodeccop ITonps Peiirep'?’ 3aTparuBas mpobiemy
TPaH3UTa, OTMEYAJ, YTO OHA «KACACTCS MPEUMY-
HIECTBEHHO COTPYIHUYECTBA HA CYIIIE, U OTHOCUTCSI
[JIABHBIM 00pa3oM K TeM rocynapcTBaM, KOTOpbIE,
3aHUMas HeOJIaronmpuATHOE Teorpaduaeckoe moxo-
JKEHUE, JHIIEHBI BEIX0a K MOPIO» 2!,

Uctopuuecku peTpoCEKTUBHBIN aHATIU3 [103BO-
JSIeT 3aKII0YUTh, YTO IOCKOJBKY W3HAYaIbHAS
CTOUMOCTh TPAHCIIOPTHUPOBKH HEe(PTH TaHKepaMH
SBISUIACh OoJiee JICHIEBBIM CPEIICTBOM MOCTABKH
YIJIEBOJIOPOJIOB HA BHEIIHWE DPBIHKH, HEXEIH IO
TpyOOMIpOBOaM, BOIPOC MPABOBOTO PEryIHPO-
BaHMsl HOCHJ TPEHMYIIECTBEHHO «3aKPBIThIN
XapakTep, MOCIUKY Kacaics HCKIIOUUTEIBHO TeX
rOCyIapCTB, KOTOPhIE UMEH BBIXO K MOPIO' 22,

Tak, bapcemonckas konBeHmms u CrTaTyT o
cBobome Tpamsura 1921 1.2, mpoBo3riIacHBIIHE
CBOOOJy TpaH3WUTa W MPHHIUI €ro HEJIUCKPHUMHU-
HAIIMOHHOTO OCYIICCTBICHUS B KAueCTBE OJHOTO
U3 ONTHUMAIILHBIX CIIOCOOOB Pa3BUTHSI COTPYIHH-
YecTBa MEXIy T'OCYAapcTBaMH, SIBUIIUCH OCHOBOI
MOSIBJICHUST NABHEUIIMX TPAH3UTHBIX MOJO0XKEHUH
u cornamrenuii'?. Kak ciemyer u3 cr. 6 Craryra,
BBINICYIOMSHYTOE TIOJIOKEHHE HE paccMaTrpuBa-
JIOCh B KQYECTBE HOPMBI OOIIIEro MEKTyHAPOIHOTO
npaBa, IPUMEHIEMOW 10 OTHOIICHHIO K rocyapc-
TBaM, KOTOpbI€ HeE sBIsAIOTCSA JloroBapuparoiieit
CcTOpOHOM (roanwucaBIiei KOHBEHITHIO CTOPOHOI)
Bbapcenonckoii konBenmmn. Ct. 2 CraTyTa oroBapu-
BaeT CBOOOJIHBIN «TPAH3UTY I10 JKEIE3HOIOPOIKHBIM
W BOJTHBIM MY TSIM, yIOOHBIM JIJISI MEXKTYHAPOIHOTO

Tpau3uTa'?.

119 Cwm.: I'peayxa B.H. [IpaBoBbIe OCHOBBI MEK/yHAPOAHBIX IIepe-

BO30K MAacCaKUpoB U rpy3oB. Yacts . — M.: MTT1Y. 2007. - C.

244,
120 Ad notam, Tons Peiitep — 3aciyxeHnsii podeccop IMapukc-
KOT'0 YHUBEPCHUTETA, COTPYIHUK MHCTHTYTa MEXIyHAPOIHOTO
npaBa, paHee 3aHUMaJ OCT COBETHHKA Komuccnu mo Mexy-
HapoaHoMy npaBy. B yects Hero B 1983 r. 6bu1 ocHOBaH DoHp
Tlons Peiitepa, 11e76F0 KOTOPOTO SBIISETCS COCHCTBHE My OIIHn-
Kallid MAaTepualioB 10 TEMaTHKE MEXIYHapOJHOIO Iyma-
HHUTapHOTO MpaBa M HPHUCYKICHHUE C IEPHOANYHOCTHIO OJHH
pa3 B Tpu roza npemuu [lons Peiitepa B pa3Mepe msiTH ThICSY
LIBEHIIAPCKUX (DPAHKOB.
Cwm.: Kishor Uprety. The transit regime for landlocked states:
international law and development perspective. World Bank
Publication, 2006. P. 28.
Cwm.: IIpoGiembl mpaBOBOro pexuma He(pTH Kak A0OBITOrO
HOJIE3HOro ¥cKomaemoro // IlpenmpuHUMAaTenbcKoe IpaBo.
2007. Ne 4. - C.31-35.
Tekcr cm.: Convention and Statute on Freedom of Transit,
Barcelona, 1921-7 League of Nations Treaty Series, 11.
124 Cwm.: Kishor Uprety. Op. cit, p. 47-50.
125 Cwm.: BempsimunoB I'M. MexayHapoaHOe SKOHOMHYECKOE

121

122

123
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Cy1iecTBEeHHOM HEOpabOTKOM TAHHOM
KonBeHIIMM MOXHO CUWTaTh HEYpETyJIUPOBAH-
HOCTh BOmpoca O 3a(puKCHpOBAHHBIX bapcenoH-
ckoil koHBeHIuenW 1921 r., opuauueckux mpea-
nucanuii. TouHee MOXHO JIM UX paccMaTpuBaTh B
KayecTBe OOBIYHBIX HOPM COBPEMEHHOTO MEXKIY-
HapOJHOTO TpaBa M B 3TOM KadecTBE MPHUMEHSTh
UX KO BCSKOMY TPaH3UTHOMY Iporeccy. Bxirrouas
TIPH 3TOM TPAH3HT, IPU KOTOPOM TIEPECEKaI0TCs HEe
TOJIBKO TOCYJapCTBEHHBIE TPaHUIIBI, HO M pas3rpa-
HUYHTENbHBIE JIMHUU MEXIy KOHTHHEHTaJIbHBIMHU
mens(haMu, KOraa pedb HAET O TPaH3UTE TPY30B
OTHOTO TOCYAapCTBa IO TPYyOOIPOBOAY, IPOJIO-
JKEHHOM Ha KOHTHHEHTAJIBHOM IIenb(e IPyroro
rocy/IapcTBa.

[Ipobaema TpyOompoBOAOB Kak HamOolee
adpexTuBHOTO CcIToco0a TPaHCIOPTHUPOBKHU yTJe-
BOJIOPOZIOB,  MPENOCTaBISAIONINM  BO3MOXHOCTh
MOCTaBJIATh SHEPTrOpPECYpPChl Ha MaNbHUE PaccTo-
SIHUS TI0 CYIIE JTOJITO€ BpeMs He HaXOJHJia CBOETO
MPaBOBOTO  OCBEUICHMS, IIOCKOJBKY SIBISIACH
JIOCTaTOYHO CEHCHUTHBHOHN K MOCTYMAIOIIUM H3BHE
yrpo3aM W BBI30BaM. BeposiTHOe MOBpexXIcHNE
TpyOOIIPOBOIa MOTJIO TPHUBECTH K MPEKPAIICHUIO
MOCTaBKH He(TH WM Ta3a, B CBS3W, C YEM MOT
BO3HUKHYTHh BONPOC HWCIOJB30BAHHUS HE J[OCTaB-
JEHHBIX [0 MeCTa Ha3HaueHUs YIJIEBOJOPOIOB
BHYTPH IIPOMEXKYTOYHOTO TocynapcTsa. [Ipunarue
HEOOXOIUMBIX MEp OT pa3pyIIHTEILHBIX ICHCTBUH,
00€ecIeunBaOIMUX  aMOPTU3UPYIOMHHA  dhdEeKT
HaII0O CBOE OTpPaKeHHWE B CO3JAHWM MeXaHU3Ma
MIPaBOBOM 3aIIUTH TPYOOTIPOBOIOB.

Tak, JOTOBOpHBIE IIOJIOKEHUS O TPOKIIAIKE
MOJIBOJHBIX TPYOOIPOBOMOB U TPaHCHOPTHPOBKE
YTIIEBOJIOPOIOB M3 TPAHCTPAHUYHBIX MECTOPOK-
JIeHU depe3 TPyOOMpOBOABI, TMPOJIOKEHHBIC
HAa KOHTHHEHTAIFHOM Ienb(e, 3aKpervieHbl B
KoHBeHIINM 0 KOHTHHEHTAILHOM Menbde 1958 r. u
KouBennuu 06 oTkpbITOM Mope 1958 .

KitroueBbie COCTaBISIONINE «TPAH3UTA», TaKUe
KaK MPUHIIAII CBOOO 1Bl TPAH3UTA Ha COTJIACOBAHHBIX
YCIIOBUSIX, TPHUHIMII HETUCKPUMUHAINH, 3ampeT
Ha TMPOW3BOJIBHOE TPEMATCTBOBAHHWE TPAH3UTY,
M0 MHUMO TOTO, YTO OHH BBICTYIMAIOT OCHOBHBIMHU
OTIPEETISIONIMMH BBINICYTIOMSHYTHIX KOHBEHIIWH,
oroBopeHbl 1 B KOHBEHIIMHU O TpaH3UTHOM TOPIoOBJIE
BHYTPUKOHTHHEHTaJIbHBIX cTpaH 1965 r. B nanHoi
KOHBEHIIH 3TH COCTAaBISIONINE OTMEYEHBI MOHS-
THSAMH «CBOOOJIa TPAaH3UTAY, IPUHIIUI «HETUCKPH-
MUHAIN», «3aIlpeT Ha rmepedoil TpaH3uTay.

He craBs wenpto nate JeTanbHBIA aHaIU3
collep’KaHUsl JAAHHOW KOHBEHIIMM W TPOU3BECTH

mpaBo M mpouecc: (Axkamemmueckuil kypc). — M.: Bonrepe
Kunysep. 2004. — C. 223.

e€ TOJKOBaHME, TOCKOJNBKY Ha Haml B3I C
3TOM 3a71aueil TOCTOMHO CHpaBWICS B CBOE BpeMs
JIOKTOp fopuaudeckux Hayk B.B. Tommmuma'?,
OTMETHM, YTO IOJIOKEHUS JaHHOW KOHBEHIIUH, @
prima facie, He IPUMEHUMEBI K BOIIPOCY O TPyOOII-
pOBOZaX, YTO HYETKO BBIPAXKEHO OIpeaeIeHHEM
«CpeACTBa TPAHCIIOPTa», IIPELYCMOTPEHHBIM B CT. 1
MaHHOW KoHBeHIMH. OJHAaKO aHaju3 BCEX IOJIO-
JKEHUH KOHBEHIIMU TTO3BOJISIET 3aKIIOYHUTh, YTO pa3
CTOPOHBI MOTYT CIENHaJIbHO JOTOBAPHBATHCS O
BKIIFOUEHNH He(Te — W Ta30MpOBOJOB B MOHATHE
«CpeACTBa TPAHCIIOPTa», B TAKOM CIlydae, JaHHas
KOHBEHIIVSI HEMHUHYEMO 3aTparuBaeT BOIPOC
TpybompoBoaa'?’. PackpeiBas CYIIHOCTH BBHIIBH-
HYTOH THIIOTE3BI, MCXOJS W3 IPEITyCMOTPEHHBIX
KOHBEHIIMECH 0O0BEKTa W IIeJIeH, TPaBOMEPHO Ipe-
MOJIOKUTH, YTO 3/IECh PEUb MOXKET HITH UCKIIOYH-
TEIBHO O TPYOOIPOBOAAX MPUMEHHMBIX K MECTO-
POXKACHUSAM MHHEPAIBHBIX PECYpCOB Ha CyIIe, T. €
KaK pa3 TeX, KOTOpbIe He IPUMEHUMBI K TpyOOIpo-
BOJ/IaM Ha KOHTHHEHTAJILHOM HIETb}e.

[Iponomkas paccMOTpeHUE MPaBOBOM MaTepHUU
SHEPreTHYECKOTO COTPYIHHYECTBA, «IIPOM3PACTa-
I0IIEH» W3 MEXIyHapOAHO-IOTOBOPHOM Cpenbl ¢
MO3HUIIUN COCTOSHHUSI COBPEMEHHOTO JHEpreTHdec-
KOTO IIPaBOMOPSAIKA, T. € OLEHOYHOU, CBOETO POja,
MIO3HIINH, OTTEHUB TAKHM 00Pa3oM «HEYMECTHOCTHY»
MIPUCYTCTBHS BTOPOCTENIEHHBIX MOMEHTOB B aHANIN3E,
OTMETUM, O CI1ab000pa3yIoIe CTOPOHE, OCIOXK-
HSIOMICH yCTaHOBJIEHHE ITOJHOIEHHOTO COTPYIHH-
YecTBa B LENSX MOICPKaHHs TIPABOIIOPSI/IKA.

OmHOW W3 TaKWX CYMIECTBEHHBIX CIIOKHOCTEH
MOXHO cuuTaTh Heydactue B JIOX Ha moiHO-
MPaBHOM OCHOBE KPYIHEHUIIMX MPOU3BOJUTEINICH
YTIIEBOJIOPONIOB, KOTOpBIE JHOO HE TOAINHCAIH,
6o He paTuduImpoBanu goropop. K ux umcmy
MOJKHO OTHECTH TaKWe€ CTPaHBl KakK, Hampumep —
Agcrpanus, Amkup, Benecyana, Karap, Kyseiir,
JluBusa, Hwurepms, Hopserus, OAD, Poccus
(oOBsABHBIIAS O BBIXOJE W3 BPEMEHHOTO IpHME-
menns JI9X), CaymoBckas Apasus, CIHIA. Kak
HE pa3 OTMEYAIIOCh IO 3TOMYy IMoBoay «k JIO9X
OJIaTOCKJIOHHO OTHOCATCS CTPAHBI, SBISFOIINAECS
TJIaBHBIM 00pa30M MOTPeOUTEIIMHU. bOIBITHHCTBO
K€ CTPaH-TPOU3BOAMTENICH... UMEIOT CEepPhE3HBIC
OIIaCEeHMs 110 TIOBOAY Y4acTHS B HEM» 28,

126 Cwm.: Tonuueia B. B. BHyTpUKOHTHHEHTAIBHBIE TOCYIapPCTBA

U MEXIyHapOoJHOE MOpCKoe mpaBo. — M.: MexayHapoaHbie
otHouieHus, 1978. — C. 22-27.

127 Cr. 1 md (iii) JIpyrse TpaHCIOPTHBIE CPEACTBA, a TAKKE
TpyOOMPOBO/BI ¥ TA30MPOBOALI — IO COIIAIICHUIO MEXIY
3aHHTEPECOBAHHBIMU J{OrOBapHBAIOLIMMHUCS TOCYIapPCTBAMH,
€CJIM OHH MCIIOJIB3YIOTCSI ISl TPAH3UTHOTO JIBHKEHHUS, KAK OHO
MOHUMAETCS B HACTOSILECH CTaThe.

128 Cwm.: loa 1., Harmmept C., TTonos A. Poccust u JlJoroBop k DHep-
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B nneane, kak moka3sIBacT ACHCTBHTEIIHLHOCTD,
WMEHHO 3a CYeT MPHUCYTCTBHS BECOMBIX YdYacT-
HUKOB, OONaJaloMMX HEOOXOANMBIMH KadecT-
BaMH W pecypcamH, [IOCTHUTAETCS OpraHHYecKas
MPOYHOCTh COTPYJHHUYECTBA, KOTOpas B CHJIAx
paspaborath 3()(PEKTUBHBI MEXaHH3M O TIepe-
BOJIE DJHEPreTHKHM Ha MarucTpanb Oe30macHOTo
pasBuTus. Peus umeT o HeKoeM «CHIOBOMY MUHH-
MyMe€, T. € UHTETPUPYIOIIEH Cuile, BBIOJIHSIONMIEH
00BEeTMHUTENBHYIO (DYHKIIMIO W YCTaHABIIMBAIOIIICH
crabmmmupyromuii 3¢dexkr. Ho nMeHHO MUHH-
MyM€ JOCTaTOYHOM, YTOOBI YKPEHHUTh IPaBOBYIO
0a3y HETUCKPUMHHAIIMOHHOTO PEXHMa JJIsi WHOC-
TPaHHBIX WHBECTOPOB U KaK CIEJCTBHE yTyUIIUTh
WHBECTUIIMOHHBI KIIMMaT B DHEPTreTHYECKOM
CEKTOpe, YCHWJIUTH IPABOBYIO 3aIIUTy JHEPreTH-
YeCKMX KOMIIaHHWH, paboTarommx 3a pyoekoM,
HaIprUMep TeX, 9TO CBA3AHBI C TPAH3UTOM JHEPro-
HOCHTEJIeH Yepe3 COCEIHHE TOCyIapCTBa.

U3 »srtoro cnemyer, 4TO0 MHOTHE TPOOIEMBI
MEXIIyHAPOJHOTO IHEPreTUYECKOr0 COTPYAHHU-
gecTBa He 0 KoHIa orpadortansl 23X, OTMeTHM,
grto 21 ampens 2009 r. Poccueii Obuta npemioxeHa
KOHIIETIIHS HOBOTO COTJIAIICHUSI TO pa3paboTke
CHUCTEMBl MHOTOCTOPOHHETO  JHEPreTHIEeCKOTO
COTPYTHHYECTBA. AHAIN3 MPEIIOKEHHOTO OKY-
MEHTa, IT03BOJIIET OTMETUTH CPOKYCHPOBAHHOCTH
KOHIIETIIINA Ha BOIIPOCE TpaH3WUTa, a TaKkKe Ha
HEOOXOIMMOCTH peaau3alud UHPPACTPYKTYPHBIX
MPOEKTOB, WMEIONINX HEMaJOBaXHOE 3HAYCHUE
B BOMpoce obOecredeHus TiI00albHOW M PEeTHo-
HaJbHOM SHEPTeTUUIECKOI 0€30IMacHOCTH.

B otmmame ot DX, mpemioKeHHBIA TOKYMEHT
C TOYKH 3pEHHS CTPYKTYPHOTO ITOCTPOEHHUS HOCUT
OTPaHUYHUTENBHBIA XapakTep U COAEPIKUT BCETO
JWIIb TpU paznena. [lepBblii — IPUHIUIIBI MEXTY-
HapOJHOTO DHEPreTUYECKOTO COTPYIHUYECTBA,
KOTOpBIE SIBATCS OCHOBOW HOBOTO MEKAYHAPOIHOTO
MpaBoBOro axkrta. Bropoi paznen — 3TO 3JIeMEHTHI
COTJIAIIEHHsI O TpaH3UTe, pa3paboTKa KOTOPBIX
JTOJDKHA BBUTUTHCS B IOTOBOP O pa3pelIeHny KOH)-
JUKTHBIX CUTyaITui B 00JacTu Tpan3uTa. M tpetuit
paszen — 3TO MepedeHb IHEPTeTUYECKUX MaTepH-
aJI0B ¥ MPOYKTOB, KOTOPHIE BIIOCIEICTBHUH TIAHU-
pyeTcsi paclpoCTpaHUTh Ha 3TH MPABOBBIE aKTHI
®daxTHdecku pedb UAET He UCKIIOUYHUTENHHO O ra3e
u He()TH, a O BCEX DHEPreTHUYECKUX IMPOTYKTax
BKIIFOYAsl TaKue, KaK sIIEPHOE TOIUIMBO, DJIEKTPH-
YEeCTBO, YTOJIb H JIp. TOBAPHI, ABISIONINECS CTpaTe-
TUYEeCKHMHU Ha MUPOBOM SHEPTeTHIECKOM PBHIHKE.

EcrecTBeHHO ¢ 4MCTO MPaBOBOM TOYKU 3PEHUS
«KoH1lenTyanbHblii MOJIX0J K HOBOM IPaBOBOM

TeTHYECKOH XapTHH: OOLIME MHTEPEChl MM HEIPHUMHPUMBIC
nporusopeunsi? // Heds, ra3 u mpaso. 2006, NeS. — C.10.

0a3ze MEXIYHApPOTHOTO COTPYIAHHYECTBA B cdepe
SHEpPreTUKH (IeTN W MPHUHIIMIIEI)» He IMpexycMar-
puBaeT KapAWHAIBHBIX W3MeHeHWd J[9X. Tem
HE MEHee, Kacasch BOIpOCca O 3HAUYEHUH IPensio-
JKEHHOW KOHIICTIIINHU, CIIEAYeT OTMETHTh, YTO 3TO
cyry00 monuTHYecKas WHHIHATHBA, KOTOPYIO
MOJKHO PpacCIeHHBaTh, KaK ITOIMIATOBbIE JCHCTBUS
Poccumn mokaszaTh €BpOINEMCKHM HapTHEPaM CBOIO
MO3UIMIO PEIIEHUS CIOXKHUBIIETOCS YHEPTreTHdec-
KOTO TIPaBOTIOPSIIKA.

LS

COBpEMEHHBII PHEPreTUUECKUN MPaBOMOPSIOK
KaK IJIaBHasl KOHCTPYKLMS CO37aBaeMasl yCHIINAMH
AKTOPOB MEXIYyHAapOAHO-TIPABOBBIX OTHOIICHHUH
CKJIafbIBacTCd Ha Oase rnobanu3alnuy, 4YTO B
OyKBaJbHOM CMBICJIE, TOBOPUT O TJIOOAIN3HPYIO-
HIeHCs cpesie TIaHeTapHO-BCEIEHCKOro MaciTaa,
B KOTOPOI1 CyIIECTBYET U 3BOJIIOLUOHUPYET SHEpTe-
THUYECKUI mpaBonopsaaok. B xauectse ¢opmupyto-
IIero MEXaHW3Ma U MEPBOOCHOBHI €r0 (yHKLINOHU-
POBaHMSI BBICTYNAIOT MEKAYHApOIHO-IOTOBOPHAS
0a3a, NOJIUTUKO-TIPABOBAsI BOJIS FOCYJapCTB, BKyIE
OPHEHTHUPYIOLIUE €r0 Ha BEPHBIM IyThb Pa3BUTHS
U Kak Obl mpoeuupysl B Oyayluee ero mpaBOBYIO
COCTOSITENILHOCTb.
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PREVENTING NEW MILITARY HOSTILITIES IN GEORGIA:
WHAT ROLE FOR THE EUROPEAN UNION?

Octavian RUSU*

PREVENIREA NOILOR OPERATIUNI MILITARE iIN GEORGIA:
CARE ESTE ROLUL UNIUNII EUROPENE?!

Vara anului 2009 a fost una destul de tensionata pentru Caucazul de Sud, suscitind temeri serioase in
rindurile expertilor si politicienilor din Georgia, Rusia si Occident, in privinta izbucnirii unui nou conflict
armat. Odata cu apropierea celei de-a doua aniversari a ,,razboiului de cinci zile”, este de asteptat ca
aceste temeri sa se intensifice din nou. Insa, urmadrind diferite speculatii §i presupuneri care s-au facut in
legatura cu posibilitatea redeclangarii razboiului ruso-georgian, principala concluzie pe care o putem face
este cd, in linii generale, nu este deloc clar cum ar putea izbucni un nou conflict si cine ar fi interesat in
declansarea sau provocarea unor noi violente. Nu este surprinzator faptul ca nici in Uniunea Europeand
nu existd consens in aceasta privinta. Si aici rezida problema principala, fiindca UE este un actor impor-
tant in regiune care are tot interesul §i capacitatea de a preveni desfasurarea unor scenarii negative, iar
fara intelegerea surselor unui potential conflict, UE nu este in masurd sa actioneze in sensul prevenirii
ostilitatilor. Prin urmare, lucrarea de fatd isi propune drept scop evaluarea riscurilor reinceperii unor
ostilitati militare in Georgia, si, pornind de la aceasta, urmareste sa stabileascd ce rol ar trebui sa joace
Uniunea Europeana. Concluziile lucrarii sunt: 1) Rusia nu are niciun interes sa provoace un rdazboi in
Caucazul de Sud.2) Georgia sub conducerea lui Saakagvili, de asemenea, nu este in cautarea unei confrun-
tari militare cu Rusia.3) Insd vulnerabilitatea politicd a lui Saakasvili il motiveazd sd caute metode facile
pentru consolidarea autoritatii sale in Georgia. Prin urmare, tinind cont de faptul ca cel mai simplu mod
este de a capitaliza politic de pe urma manipularii sentimentului anti-rusesc, larg raspindit in sinul soci-
etatii georgiene, Saakagvili nu ezitd sa recurgd la retorica si unele actiuni provocatoare la adresa Rusiei.
Explicatia aici, partial, ar putea fi presupunerea ca lipsa de interes a Rusiei de a se angaja intr-o noud
operatiune militard, va limita optiunile rusesti la retorica si actiuni, in general, ostile Georgiei, insd fara
sa degenereze intr-o noud interventie de fortda. 4) Dar daca mediul international va suferi unele modificari
considerabile ce ar putea fi interpretate la Thilisi drept avantajoase pozitiei sale, atunci este de asteptat ca
provocarile guvernului Saakasvili sa capete amploare, ceea ce ar putea reprezenta o adevarata incercare
pentru fragila pace din regiune.Rusia se bucura de un mediu international relativ favorabil si nu cauta sa
declanseze un nou razboi. Dar, in acelasi timp, acest mediu avantajos presupune §i posibilitatea aplicarii
unui raspuns militar de proportii la jocurile politice ale lui Saakagvili. Prin urmare, Uniunea Europeand
ar trebui sd-si directioneze atentia si eforturile spre Georgia, in scopul de a anihila dinamicile negative §i
de a ajuta Georgia sa-si continue drumul pe calea democratizarii si dezvoltarii social-economice.

MPEKPAIIIEHUE HOBBIX BOEHHBIX JEMCTBUM B I'PY3UU:
KAKOBA POJIb EBPOIIEMCKOI'O COIO3A?

Jlemom npowinnozo 200a, no mepe nPubIUNCEHUS NEPEOT 20008UUHBL «NAMUOHEGHOU GOUHBLY, CUTNY-
ayua na FOxcnom Kasxase cmanosunacs ecbma HAnpsajceHHo, Ymo bl36al0 Cepbe3HyIo 03a004eHHOCb
cpedu sxcnepmos u noaumuxos 6 I pysuu, Poccuu u na 3anade, o Hauanre HOBO20 PycCKO-ePY3UHCKO20
Kougauxma. byoem neyousumenvHo, eciu 1emoM 2mMo2o 2004 Mbl MAKHCE YCALIUMUM MHO20 CNOPOS U
oucKyccuti no no8ooy «HeMunyemotul 8otiHbly medxncoy Poccueii u I'pysueil. Tem e menee, paccmampueas

*

Octavian RUSU — Ph.D Student, University of Toulouse 1 — Capitole; Institute of History, State and Law of the Academy of Sciences
of Moldova.
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Ppasnuumbie npeOnoNoHCeHUs U CREKYIAYUU O B0ZMONCHOCIU BO3HUKHOBEHUS HOB020 KOHPIUKMA, 8CE e
oCcmaémcsi He SCHbIM, KAK MOJCEM BCHbIXHYMb HOB8As 80UHA U KOM) 8bl200HO e€ cnpogoyuposams. He
yousumenvHo, ymo 6 Eeponeiickom corwse Hem eOuHH020 udenus no 3momy eonpocy. Hmenno 6 smom
3axnouaemcs 2naguas npoonema, nomomy ymo EC aensiemcs 8asxicHviM USPOKOM 6 pe2uone, KOMOpblil
3aUHMeEPeco8aH U cnocober npedomM8pamums pasgumue He2amuenvlx cyeHapues. Qonaxo 6e3 NOHUMAaHUs
UCTMUHHBIX UCHOYHUKO8 ROMeHYUuanbHo2o Kongaukma, EC ne 8 cocmosaHuu npeOnpuHuMams Kakue-mmoo
Oelicmeus 6 yeisax npedomepaujers 80eHHO20 CMOIKHO8eHUA. Takum obpazom, 8 Hacmoawel pabome
npeonazaemcs OYeHUMb PUCKU, C8A3AHHblEe C 80300HO6IeHUEeM Doesbix Oeticmaull 6 I py3uu u, ucxoos us
9M020, YCMAHOBUMb, KAKYI0 poib 0onxceH uepams EC 6 pecuone.
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Introduction

The summer of 2009 has shown that the situation
in South Caucasus remains to be very unstable and
even unpredictable. With the approaching of the
first anniversary of the “five-day war”, the provoca-
tive actions and rhetoric that prevailed in the region,
have lead many observers, experts and politicians
to rise serious concerns regarding the possibility of
the resumption of new military hostilities. Even the
experts of Heidi Tagliavini’s Fact-Finding Mission
on the conflict in Georgia concluded in their author-
itative report: “Since August 2008 there have been
a substantial number of dangerous incidents, and
some of them could have ignited a wider confronta-
tion. Even though both sides stress their commit-
ment to a peaceful future, the risk of a new confron-
tation remains serious’.

However, it is still not clear how a new military
conflict could emerge into the daylight and who
have the interest to provoke it: Russia, Georgia, the
secessionist republics or some other extra regional
actor? The most frequently used ideas were and
are focusing on Russia and Georgia as potential
war-provokers. With regard to Russia, observers,
and most vehemently the Georgian officials, are
claiming that Russia is a “revisionist power” that
could be interested in the “fabrication” of the casus

2 “Independent International Fact-Finding Mission on the

Conflict in Georgia”, September 2009, Vol. 1, p. 37.

belli in the region for the purpose of the consolida-
tion of its “sphere of influence”. Those who tend to
see the danger for a new war coming from Russian,
analyze the Russian-Georgian relations through
the prism of an “unfinished business”, outlining
Moscow’s failure in changing its political regime
and affecting Georgia’s foreign policy priorities.
In brief, according to this line of thinking, Russia
is ready to attack the “little Georgia” in any time.
As about concerns over an allegedly dangerous
Georgia, the most intense discourses are heard
from the Russian officials and Georgian opposi-
tion leaders’. Russia’s officials have manifested on
various occasions deep concerns regarding “Geor-
gianrevanchism”. They have accused western coun-
tries, especially the U.S., of rearming Georgia and
sending wrong signals that could encourage Tbilisi
for a new “military adventurism” as it was the case
in august ‘08. The Georgian opposition leaders are
also warning the international community about
an “irresponsible” Georgian president that could
plunge Georgia in a new war for the sake of saving
his stay in power.

Thus the problématique of this paper is to assess
the risks of new military hostilities in Georgia and
the conditions under which these hostilities could
take place. I will attempt answering this central

3 There are also many analysts that share the same ideas as we

will see in the second part.
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question by focusing mostly on Russia and Georgia.
Approaching this issue is crucial for the under-
standing of what role the European Union should
play in the conflict prevention in Georgia. Why the
EU? The EU has all the interest and leverages to
prevent a new drama in South Caucasus. First of
all, it has proved that it could play a central role
in crisis management in South Caucasus during
the August 2008 events. Second, Georgia’s defeat
and the recognition by Russia of South Ossetia and
Abkhazia have seriously damaged Georgia’s Euro-
Atlantic perspective, thus the only rational way
for Georgia is to strengthen relations with the EU
and become a sort of attractor for its rebel regions.
Third, the EU is by far better placed to contribute to
the stability in the region then NATO or the United
States. Forth, the resumption of a new war, or even
the escalation of the regional tensions (as was the
case in July-August 2009), involve serious implica-
tions for the European Union. Given the presence
of the EU monitors in Georgia, an eventual nega-
tive scenario (large-scale war or low level hostilities
and provocations), will cast serious doubts on the
EU’s role as a security player on the international
scene and affect its ambitions of what it desires to
become — a pole in the “emergent multipolar” inter-
national system. This will also be a challenging test
for the European-Russian relations and a danger for
Europe’s energy supplies diversification initiatives.

The recommendations for EU strategy towards
conflict prevention in Georgia will be largely
dependent on how we asses these two perspectives.
If Georgia faces real security threat (except the
maintenance of the current status quo in the region)
from Russia, then it should be reasonable to provide
defense military equipments to Georgia, sustain
Georgian demand concerning the inclusion of US
military observers to the EU Monitoring Mission
in Georgia, press Russia to accept the EU moni-
tors into the separatist regions, pursue the inclusion
of Georgia into NATO, exert substantial pressures
on Russia and making unambiguous that an even-
tual attack or provocation in Georgia will directly
affect relations with Brussels, etc. In other words,
EU should be able to consider any measure which
has a constraining effect on the Russia’s neo-impe-
rial ambitions*. But if the Georgian remilitarization
and its efforts to consolidate the relations with US,
including the search for NATO integration, are the
expression of the “Georgian revanchism” (or other
forms of adventurism), then the EU must undertake

4 Vaclav Havel et all, “Europe must stand up for Georgia”,
The Guardian, September 2009, http://www.guardian.co.uk/
world/2009/sep/22/georgia-russia-south-ossetia.

sustained actions in order to prevent such negative
evolutions. The only hope for Georgia to reintegrate
Abkhazia and South Ossetia is to become attractive
for Ossetians and Abkhazians. This is a long-term
perspective and it should be clear stated to Geor-
gian government that it must focus on the demo-
cratic reforms and economic development. EU must
impose strict conditions on any form of financial
assistance, because only promoting real demo-
cratic reforms would create a sufficient domestic
constraint which will prevent any form of military
adventurism. EU should take the same position as
Russia on the remilitarization issue and pressure
those players whose influence could bring insta-
bility into the region. And, it is also important to
lead Georgia to sign an agreement on the non-use
of force with Russia, South Ossetia and Abkhazia.

The paper is structured around three parts. The
first part will focus on the rationalities of Russian
foreign policy toward Georgia and its secessionist
conflicts and will try to asses if Russia could
provoke a “new war”. The second part will consider
the possibilities of the emergence of new military
hostilities provoked by the Georgian side. Drawn
from the findings of the previous two parts, the third
part, as conclusions, will outline the desirable EU
actions In order to minimize the risks for new mili-
tary confrontations.

I. Russia: an imminent “new aggression”?

Believing or not in his ideas, President Mikheil
Saakashvili is long engaged in propagating the idea
that Russia has not yet accomplished its mission in
August 2008 (to get rid of the government in Tbilisi
and destroy the energy corridor), and will seek a
new war’. He accused on every favorable occasion
Russia in preparing a “new aggression” reaching
the culmination in March 2010, when the Georgian
Imedi TV aired a fake news report of a Russian
military invasion in Georgia and spread real panic
among Georgians.

According to some analysts, the threat of war still
persists. For example, Pavel Felgenhauer stated in
July 2009: “If, by the mid-September, the tensions
between Moscow and Tbilisi will remain on the
level of rhetorical altercations, then the war is not
to take place this year. In this case, we will have to
wait for the military exercises “Kavkaz-2010”, next
summer’®. In his view, the ultimate goal of Russia

5 See for example Saakashvili’s interview for France-24, August
4,2009.

¢ Pavel Felgenhauer,”Zasakrechennye manevry ‘Kavkaz-
20097, Georgica.Net, July 7, 2009, http://www.georgica.net/
analitic/?page=ru&id=282.
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is to “get rid of the Georgian pro-Western Govern-
ment”. In this way, Russia will hinder the expansion
of the Western influence in the region and block
the construction of gas pipeline “Nabucco”, which
bypass Russia’. Another emblematic proponent of
this line of thinking is the former Putin’s adviser,
Andrei Illarionov, who seems to be convinced
that the danger of a new war remains real as long
as Russia continues to pursue its “strategic plan”
consisting of overthrowing Saakashvili from power
and turning away Georgia from NATO, and also
restoring its control over the energy flows from the
Caspian Sea and Central Asia®.

The hypothesis which I will line up in the first part
is that Russia has no evident interest in triggering
a war against Georgia. [ will present some argu-
ments sustaining this hypothesis as: 1) the relative
declining of US power position in the international
system, 2) the unrealistic perspectives for Geor-
gia’s integration into NATO and, 3) the regional
favorable context for Russia’s consolidating posi-
tion (Nabucco, Azerbaijan, Ukraine, and Georgia).
Even though the scope of this paper is not a theo-
retical one, it is worth noting that these arguments
fit well with the balance-of-risk theory according to
which particular state behavior, as belligerence or
cooperativeness, could be explained and predicted
in relation to how leaders assess the prospect of
relative power and the international environment
(in terms of gains and losses). The core assump-
tion of balance-of-risk theory is that senior officials
tend to be risk-acceptant in their selection of options
when facing perceived negative evolutions. And,
conversely, they tend to be risk-averse, especially
in relation to war, if the perceived evolution of their
country’s relative power and the international envi-
ronment are more likely to be favorable®.

1. The declining power of the United States and
its changed international agenda

Discussions concerning the United States’
decline have been resumed in the context of the war
in Iraq and the financial and economic global crisis.
In fact, the declinist theme has been recurrent since
the WWIIL. As observers have remarked, “every ten
years, it is decline time in the United States”'°. But

7 Pavel Felgenhauer, “Maloj krovju moguchim udarom, na gruz-
inskoj territorii?”, Novaja Gazeta, August 7, 2009, http://www.
novayagazeta.ru/data/2009/085/00.html.

Interview with Andrei Ilarionov, Georgica.Net, July 20, 2009,
http://georgica.net/analitic/?page=ru&id=288

Jeffrey W. Taliaferro, Balancing Risks: Great Power Interven-
tion in the Periphery, Cornell University Press, 2004, p. 14-18,
30-32.

10 Josef Joffe (2009), “The Default Power: The False Prophecy of

it seems that the current wave is one of the most
serious due to the tremendous effects of the global
crisis and the growing challenges which the United
States is facing abroad.

There are many assessments pertaining to the
relative U.S.’s decline, but probably the most inci-
sive one is Robert Pape’s article Empire Falls which
maintains that “U.S. is in unprecedented decline”'!.
This pessimistic finding is based on the observa-
tion of U.S.’s economic past and future evolution.
Economy is considered the most important dimen-
sion because economy, as a whole, constraints the
degree to which a country could afford to create
military assets and advance its interests on the
international arena. And “the size of the economy
relative to potential rivals ultimately determines
the limits of power in international politics”. Pape
proceeds with the analysis of U.S.’s share of the
world economic product criticizing the preferred
economic indicator, current-U.S.-dollar measure
(market exchange rate in Brooks and Wohlforth’s
work, as will be further discussed), of the so-called
“unipolar-dominance school” and gives statistics
and estimations based on other indicators (constant-
dollar calculations and purchasing power parity)
as examples that America’s predicament is more
severe that some could accept. However, making
some abstraction of different economic measures,
Pape stresses out that the general trend disadvan-
tages United States and advantages other major
powers, especially China. The diminished U.S.’s
share of world power, Pape concludes, is the result
of “uneven rates of economic growth between
America, China and other states in the world.”
“Since 2000, U.S. growth rates are down almost
50 percent from the Clinton years”. Although he
sees the United State’s grand strategy of main-
taining a vast array of overseas commitments since
the end of the Cold War as a cause of America’s
weakening, Pape considers the Bush administra-
tion to be mainly responsible for this situation.
Being convinced of U.S. dominance in interna-
tional system, the Bush administration did not only
maintain the previous grand strategy, but expanded
it pursuing ambitious goals worldwide. In steering
an unrealistic foreign policy, Bush government did
make the decline even faster and deprived economy
of considerable resources. Thus “the United States
is not just declining. Unipolarity is becoming obso-

America’s Decline”, International Affairs, 88(5), September-
October, p. 21.

' Robert A. Pape (2009), “Empire Falls”, National Interest
online, 22 January, available at, http://www.nationalinterest.
org/Article.aspx?id=20484.
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lete, other states (China and Russia) are rising to
counter American power and the United States is
losing much of its strategic freedom™'2,

The same conclusion concerning the waning
unipolarity is shared by the National Intelli-
gence Council’s report, Global Trends 2025: A
Transformed World. The earlier report of NIC,
Mapping the Global Future: Report of the Intel-
ligence Council’s 2020 Project, is fundamentally
different on this aspect from Global Trends 2025:
A Transformed World. In the first document, it is
maintained that the United States’ dominance in
the world is sustainable, positing that other major
powers have forsaken the idea of counterbalancing
the U.S. But, and in big contrast, the later report
assumes that U.S.’s unipolar momentum will leave
the way for a global multipolar international system.
“The 2025 report describes a world in which the
US plays a prominent role in global events, but the
US is one among many global actors who manage
problems”!?, The Report’s note concerning Russia’s
place in this “emerging multipolarity” is relatively
optimistic. “Russia has the potential to be richer,
more powerful, and more self-assured in 2025 if it
invests in human capital, expands and diversifies its
economy, and integrates with global markets. On
the other hand, Russia could experience a signifi-
cant decline if it fails to take these steps and oil and
gas prices remain in the $50-70 per barrel range. No
other countries are projected to rise to the level of
China, India, or Russia, and none is likely to match
their individual global clout”™.

However, this pessimistic prospective of US
power position and the ascendance of China and
Russia is challenged by some leading IR scholars.
William Wohlforth and Stephen Brooks, maintain
that United States will not be challenged by any
other major power and that the unipolarity will
endure well into the foreseeable future. As China
is the most obvious candidate to dethrone the U.S.
from its dominant world position, most attention is
devoted to it. The pessimistic argument regarding
China’s challenge is twofold, socio-economic
and geopolitical. The authors cast serious doubts
concerning the estimates of China’s GDP measured
using purchasing power parity (PPP), which, in their
words, “fuelled more than any other single indicator
the perception of rising China”'>. For example, they

12 Robert A. Pape (2009), Empire Falls, Art., Cit.

13 National Intelligence Council (2008), Global Trends 2025:
A Transformed World, Washington, D.C.: U.S. Government
Printing Office, November, p. 2.

4 Global Trends 2025: A Transformed World, p. vi-vii.

'S Brooks and Wohlforth, World Out of Balance: International
Relations and the Challenge of American Primacy, Princ-

show that China’s economic size in terms of PPP is
double than that in terms of MER (market exchange
rate). After all, Brooks and Wohlforth maintain that
the ambiguities related to the measurement method,
is not the central issue. What matters is “not size,
but size and wealth”. “Aggregating a lot of poor
people into one economy does not make it capable
of generating power internationally”'®. Concerning
the social challenges, these authors point out the
demographic problems as the rapid aging of Chinese
population (and all the consequences that go with
it). In geopolitical terms, Brooks and Wolfforth
focus on the geopolitical implications of China’s
ascent. In order to be able to play in the same league
with the U.S. and to become a true challenger to
it, China will have to translate its economic might
into military strength. Due to the fact that all other
major powers are placed in Eurasia, this process
could spread fears throughout the region, and thus,
complicate China’s power ambitions'’. Another
author, Josef Joffe, articulates the same pessimist
vision of China’s rise. As Wohlforth and Brooks,
he criticizes the PPP indicator contending that,
“global standing is not measured by the low prices
of nontradable goods such as haircuts, bootlegged
software and government services”, and suggests
to ponder over ‘“advanced technology, energy,
raw materials, and the cost of higher education in
the West” — “items that are critical for growth and
must be procured on the world market”'®. He also
stresses demographic problems, the dependence on
external markets (China’s exports amount to around
two-fifths of its GDP that render China vulnerable
to global economic downturns) and points to some
years in China’s contemporary history (1967-68,
1976 and 1989-90) which were marked by domestic
upheavals affecting the country’s economic growth,
as a reminder of how unsustainable China’s
economic rise could be".

Here we could also mention the works of Fareed
Zakaria who shares a pessimist vision regarding the
unipolarity’s sustainability, but nevertheless, and in
big contrast with authors like Robert Pape, does not

eton University Press, 2008, p, 40; Josef Joffe, “The Default
Power: The False Prophecy of America’s Decline”, Interna-
tional Affairs, 88(5), 2009. “Using purchasing power parity
raises China’s 2007 nominal GDP from $3.3 trillions to almost
$8 trillion because of its extremely depressed price and wage
levels. China’s would overtake current U.S. as early as 2015”.
p. 27.

1 S. Brooks and W. C. Wohlforth, Op. Cit., p. 40.

17 S. Brooks and W. C. Wohlforth Op. Cit., p. 43; see also, W. C.
Wohlforth, Stability of the Unipolar World, p. 31

18 Josef Joffe, The Default Power: The False Prophecy of Ameri-
ca’s decline.

9 Ibid., p. 27-28.
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dramatize over the future of United States’ interna-
tional influence. Instead, he believes that “America
has enormous strengths and that the new world will
not throw up a new superpower but rather a diver-
sity of forces that Washington can navigate and even
help direct®®. The world is changing, he maintains,
but “it is going the United States’ way. The rest
that are rising are embracing markets, democratic
government (of some form or another), and greater
openness and transparency”?'. Moreover, “There is
still a strong market for American power, for both
geopolitical and economic reasons. But even more
centrally, there remains a strong ideological demand
for it.” That is why U.S. could remain the “pivotal
player”, and “shape and master the changing global
landscape”®. What U.S. needs is “a broader change
in strategy and attitude”?.

The works briefly summarized above, which
present a general optimist vision of US’s future
and respectively a pessimistic one for other major
powers (in terms of polarity), focus largely on
the US and China. A more articulated pessimistic
representation of Russia’s place in the international
system could be found in the works of some leading
IR experts on Russia as Andrei Tsygankov and Bobo
Lo. Generally agreeing on the ongoing process of
relative decline of US and the rise of China, as Pape
and the NIC’s Report (discussed above), they do not
share the same conviction regarding the “emergence
of multipolarity”, foreseeing a limited improvement
of Russia’s power. In other words, Russia, in their
view, will not be in a position to emerge as a great
power, i.e. as an international “pole”. For Bobo
Lo, “the most likely successor to the current U.S.-
dominated international system is not a ‘multipolar
world order’, but a new Sino-American bipolarity.
This would be less stark then the bipolarity of the
cold war, but world affairs would nevertheless come
to be dominated by two superpowers, supported (or
undermined) by various second-rank powers and
international institutions™*. The same argument is
stressed by Tsygankov who underlines the “number
of economic, social and ideological problems that
will further hinder its full-fledged international
engagement”?.

20 F. Zakaria, The Post-American World, W.W. Norton &

Company, New York and London, 2008, p. 44.

The Future of American Power: How America Can Survive the

Rise of the Rest, p. 43; The Post-American World, p. 219.

F. Zakaria, The Future of American Power: How America Can

Survive the Rise of the Rest, p. 43.

3 Ibid.

2 Bobo Lo, “Russia, China and the United States: From Stra-
tegic Triangularism to the Post-modern Triangle”, Russie.Nei.
Visions, No. 47, February, 2010 / Proliferation Papers, no. 32,
winter 2010, p. 8.

% Andrei Tsygankov, “The post-Western World: Russia, West,

21

22

The debates over the evolution of the interna-
tional power configuration and its implication for
the major international players will, without doubts,
continue. But regardless if Russia or China will
reach or not the status of “pole” in international
system, if the US’s decline will give rise to multipo-
larity or bipolarity or if, in general, the polarity
theory is a pertinent framework for analysis?, the
issue at stake in relation to Russia is, first of all, the
growing awareness in Washington of this long-term
perspective. Vice President, Joe Biden declared in
Wall Street Journal in July last year that Washington
was confident about its attempts to “reset” relations
with Russia because Russia undergoes enormous
domestic problems and will have to moderate its
international ambitions*’. However, it is with the
idea of U.S.’s weakness in mind that Moscow has
approached the “reset” and it is quite obvious that
“the mood in Washington is not as triumphant as
it was in the1990s2%. However, it was necessary a
leadership change for US to become aware of its
international growing weaknesses and adjust to
the new context®, adjustment which has already
marked important progress on the central issues of
the international affairs, as for example the signa-
ture of the new START on 8 April 2010 in Prague.
Second, it is the prevailing vision in Moscow about
the U.S. decline and the emergence of a “multipolar
world order”, a vision that was especially strength-
ened by the 2008 August war*®. The last thing to

and China”, Paper presented to annual meeting of the Inter-
national Studies Association, New Orleans, February 17-20,
2010.

2% See for example the works of: Barry Buzan, “The Secu-

rity Dynamics of a 1+4 World”, in Ersel Aydinly and James

Rosenau (Eds.), Globalization, Security, and the Nation State:

Paradigms in Transition, State University of New York Press,

2005, pp. 177-197; Barry Buzan and Ole Waever, Regions and

Powers: The structure of International Security, Cambridge

University Press, 2003; Samuel P. Huntington, “The Lonely

Superpower”, Foreign Affairs, 78(2), 1999, pp. 35-49; Joseph

M. Grieco “Structural realism and the problem of polarity and

war”, in Felix Berenskoetter and M. J. Williams (Eds.), Power

in World Politics, Routledge, 2007; pp. 64-82.

Peter Spiegel, “Biden Backs Georgia, but US won’t supply

arms”, Wall Street Journal, July 24, 2009, http://online.ws;j.

com/article/SB124848246032580581.html

2 James M. Goldgeier, “A Realistic Reset with Russia”, Policy
Review, No. 156, August/September 2009, p. 25-26.

2 After all, as Pape is showing in his article, the signs of US rela-
tive decline appeared during the under the Bush years.

30 Lavrov Sergei, “The illusion of a unipolar world confused
many. For some people, it generated a desire to make an all-in
stake on it. In exchange for total loyalty they expected to
receive a carte blanche to resolve all their problems using any
means. The emerging all-permissiveness syndrome that they
developed went out of all possible control on the night of 8
August when the aggression was unleashed on South Ossetia.
The bombing of the sleeping city of Tskhinval, the killing of
civilians and peacekeepers trampled under foot all settlement

27
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be added here is that the readjustment of U.S.’s
grand strategy does not necessarily involve a unique
approach to all major powers. After all, it is China’s
rapid ascendance that fuels so much discussion over
the “post-American world”. Facing the Chinese
evolution towards the status of “peer competitor”,
and also regional challenges, particularly in the
Greater Middle East, it is quite realistic to expect
that U.S.’s cooperative approach will be much more
evident in relations to American allies and Russia
than to its potential global rival.

Under such conditions, it is not plausible to
expect from Russia to provoke a war against
Georgia and become the target of US and general
western antagonism. Even if we accept that Russia
is searching to increase its influence in the post-
soviet area, the war under such conditions would be
the worst strategy. As NIC report and many experts
show, Russia has other concerns that are domestic
in nature, and let the time to play for its interna-
tional and regional interest.

2. Preventing Georgia from integrating NATO?

Russian military intervention in Georgia did
not affect its ambitions to integrate North Atlantic
Alliance. Perhaps this is the most important aspect
which fuels so many speculations over Russia’s
“unfinished business”. Here the question to be
addressed is: how realistically could we speak about
Georgia’s integration into NATO in the foreseeable
future? My argument is that Georgian perspectives
on NATO membership are quite slim, and this at
least for three reasons. First, and developing the
argument invoked above (U.S.’s decline), is that
Georgia’s NATO aspirations will undoubtedly be
affected by this global general trend of power recon-
figuration which is aggravated by the economic
crisis. There is no necessity for the United States to
extend its military commitments in such a context.
U.S. will have to carefully prioritize its foreign
policy and security goals, within the framework of
a less ambitious grand strategy. Thus it would be
difficult for the United States to count on Russia’s
cooperation on Iranian and Afghan issues and to
push for NATO expansion to the East as was the
case during the Bush years. Even though there are
slim chances that US will abandon the ‘open door’
rhetoric®!, which could be partly explained by the

agreements putting an end to Georgia’s territorial integrity.”
Address by Sergey V. Lavrov, Foreign Minister of the Russian
Federation, at the 63rd Session of the UN General Assembly,
September 27, 2008, http://www.In.mid.ru/brp_4.nst/0/4FFFD
1ED4CBFE51BC32574D30022EAS5C.

3" NATO Reassures Georgia On ,Open-Door Policy’, RFE/RL,
25 March 2010, http://www.rferl.org/content/NATO_ Reas-

necessity to constrain Russia in order to cooperate
on other issues, the efforts to advance Georgia’s
cause will significantly diminish. The US will be
also compelled to strengthen ties with its allies. That
means that Washington will have no alternative then
to advance on the path of multilateralism in order
to overcome NATQO’s “crisis of unity”. In this way,
states like France or Germany, who have continu-
ously refrained NATO’s eastward expansion, will
gain more weight over the decisions concerning the
enlargement.

Moreover, the difficult economic situation of
the US, could lead some to speculate over the US
precipitated withdrawal from Afghanistan. If this
will be the case, then it will be a serious test for
NATO’s future.

Second, there is the unchanged position of leading
European NATO countries as Germany and France
that have continuously impede NATO’s eastward
move. Regardless of who is in power in Germany,
Berlin’s cooperative attitude towards Russia will
remain unchanged and there are no sign suggesting
that this trend could shift anytime soon. Needless
to review all aspects of German-Russian coop-
eration, just mention in this context recent Germa-
ny’s former military leaders, including Defense
Minister Volker Ruehe, call to open NATO’s door
for Russia’s entry. Much more interesting look the
developments of the French-Russian relations. The
negotiations on Mistral-class amphibious assault
ships that have started in the second half of 2009
are on the final stage, and, in spite of all contro-
versies and antagonism that this deal sparked up (in
the Baltic states, Poland, Georgia, US, etc.) Paris
is not intended to give it up. This deal, if material-
ized, will mark a total different level of coopera-
tion between a (major) NATO country and Russia,
and will certainly strengthen Russia’s voice within
the Euro-Atlantic community®?. A particular atten-
tion ought to be paid to the announced agreement
between GDF Suez and Gazprom. The French firm
intends to by from Gazprom nine percent of Nord
Stream’s share in order to increase gas deliveries to
France by 1.5 billion cubic meters a year from 2005.
According to GDF, by joining to Nord Stream,
“GDF Suez aims at contributing to the security of
supply of Europe™.

Third, even if we imagine that NATO members
could one day agree to accept Georgia in the alli-

sures_Georgia On_Open_Door Policy/1993932.html.

32 Richard Weitz, “Mistral sale threatens more than Georgia”,
The Central Asia Caucasus Analyst, March 31, 2010.

3 Andrew Rettman, “France and Russia forge alliance with gas,
warship deals”, EU observer, March 2, 2010, http://euobserver.
com/?aid=29587.
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ance, then the present situation in the region, with
the Russian military presence, and the risks that go
with it, render impossible the integration. On the
other hand, the idea that Georgia could recognize
the independence of Abkhazia and South Ossetia
for the sake of joining NATO is also unrealistic for
the time being, considering that only 2-4% of the
population who conceive the recognition of these
regions an acceptable solution®.

3. Russia’s improved regional context

Even if Russia will not turn out to be a pole of the
international system in the next decade, as could be
argued from a traditional neo-realist understanding
of polarity, Russia will certainly remain the central
player of the post-soviet space and will increase its
influence relative to the West, especially NATO.
If one looks at, for example, the situation around
Nabucco project, Azerbaijan’s reassessed foreign
policy, Ukrainian evolution, or Georgia’s domestic
context, it will be sufficient to advance the idea that
there is little ground for the arguments such as the
struggle for energy supplies, the “necessity” to give
“once again” a lesson to those states that did not
understand the “message of the 2008 August war”,
or, the inevitability for “removing Saakashvili by
force”.

Nabucco and Azerbaijan

There are many uncertainties surrounding the
Nabucco gas pipeline project. Perhaps some ques-
tions will receive clear responses in the summer
of this year at the international conference that is
to take place in Ankara or Brussels, involving all
players of the project. But some declarations of EU
officials, as European energy Commissioner Guen-
ther Oettinger’s suppositions that gas would flow
through the project by 2018* (with 3-4 year delay),
does not sound very optimistic. However, the
biggest challenges for Nabucco are the supply and
transition issues. At the forefront stand the disagree-
ments between Azerbaijan, which is regarded as the
main gas supplier for the earlier stage of Nabucco’s
exploitation, and Turkey, the transit country. The
developments of the Azeri-Turkey relationship
stand in glaring contrast to their traditional cordial
relations, with serious disagreements over the prices

3 Ghia Nodia, “The Russia-Georgia war: mission unaccom-

plished”, Open Democracy, August 17, 2009, http://www.
opendemocracy.net/article/the-russia-georgia-war-mission-
unaccomplished.

35 Nabucco Gas Pipeline to Be Delayed by 4 Years, Sueddeutsche
Says,
http://www.bloomberg.com/apps/news?pid=newsarchive&sid=a.
nX4rwGFeiU.

and volumes of gas supplies to Turkey and condi-
tions for gas transit across Turkish territory. Even
if some progress over the gas price for Turkey have
been noticed in March this year, the conditions for
the gas transit remains to be a difficult subject of
negotiations, and this is due to the normalization of
Turkey-Armenian relations®. Russia did not hesi-
tate to take advantage of this situation and in late
June 2009 an agreement establishing at 500 millions
cubic meters the minimal volume of gas export to
Russia for 2010 was reached. In January 2010, the
gas volume was upgraded to 1bcm/y and parties
are now negotiating 2bcm/y for 2011. However, it
is difficult to anticipate how far Azerbaijan could
go in increasing gas exports to Russia taking into
account Russia’s maintained intentions to by all the
gas that Azerbaijan could export and the uncertain-
ties over the Nabucco project.

Another important moment for Nabucco supplies
is the critical position of Turkmenistan, which must
become the gross gas producer for the project. In
the recent period, EU and other Western players
have activated their efforts to bring Ashgabat into
Nabucco, and concrete decisions are expected to
be reached in April this year. However, there are
serious problems that could undermine these efforts.
Turkmenistan already has important commitments
towards Russia, China and Iran, and it will neces-
sitate substantial investments to increase Turkmeni-
stan’s gas production in order to enable exports
via Nabucco. Furthermore, the territorial disputes
between Turkmenistan and Azerbaijan over the
delimitation of Caspian seabed should not be under-
estimated. This issue has several times delayed the
project and could further affect it. The postpone-
ment of Nabucco could be fatal if the South Stream,
the rival of Nabucco, will take a clear advancement
over it’’. The Russian (Gazprom)-Italian (ENI)
South Stream consortium, to which Electricité de
France (EDF) has joined in November 2009, has
resolved almost all questions concerning the tran-
sition through Bulgaria, Greece, Hungary, Serbia,
Slovenia, Croatia and the last agreement is expected
to be signed by May this year with Austria®®. The

% Armenia Issue Dogs Turkey-Azerbaijan Gas Talks, RFE/RL
23 March 2010, http://www.rferl.org/content/Armenia_Issue
Dogs TurkeyAzeri Gas Talks/1991612.html.

37 Perhaps it is worth noting here that the construction of the
Nord Stream has started on 8 April this year and is to begin
supplying gas to Europe in 2011, reaching its full capacity of
55 billion cubic meters by 2012. In this context, it will be diffi-
cult to find arguments in order to convince investors to finance
Nabucco.

3% Russia to sign last document on South Stream gas project
by May, RIA Novosti, 8 April 2010, http://en.rian.ru/
russia/20100408/158479362.html.
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construction of the South Stream, which is due
to supply 63bcm/y of gas at its full capacity, is
intended to start latter this year and becoming func-
tional by 2015. It remains the question of Turkey’s
final agreement to proceed with its construction.
But looking at Russia-Turkey relations and agree-
ments of August 2009 it will be quite surprising if
Ankara will deliver a negative response.

Ukraine

Perhaps it is too early to asses the changes in
Ukraine through a purely “pro-Russia” prism, but,
nevertheless, we could certainly assume that the
leadership change will not be in Russia’s detriment.
For Russia, Yanukovich was since the beginning
the most suitable candidate to become the president
of Ukraine, and being the “victim” of the orange
revolution in 2004, his victory on 7 February repre-
sents at least a revenge over the orange forces and
a proof that “colored revolutions”, nurtured by the
West, have eventually no chance to succeed. Presi-
dent Yanukovich’s first moves concerning Russia
represent a radical shift from the established line of
Yushenko administration. He declares to be open for
compromises on the Russian Black Sea Fleet issue,
which, under the conditions of the existing agree-
ment, is due to leave Sevastopol in 2017. Perhaps
the situation around this special issue will gain
more certainty in the following weeks and months
as we are witnessing a substantial intensification in
Russian-Ukrainian relations. Two other concrete
steps are doomed to set Kiev’s relations with Russia.
On April 2, Yanukovich dismissed an inter-agency
commission on the preparation of Ukraine’s acces-
sion to NATO and dissolved the National Centre
for Euro-Atlantic integration®’. With regard to the
cultural issue, another important factor of irritation
for Russia, on April 3, the new government declared
that the Ukrainian regions will obtain the right to
choose on their own the languages to be used.

Georgia

Moscow efforts regarding Georgia are oriented
at weakening Saakashvili’s regime by stressing the
links of Russia with Georgian people, which are,
from a Russian perspective, suffering an histor-
ical anomaly caused by the “criminal” actions of
Saakashvili’s government. The general Russian

3 Extension of the Blue Stream II gas pipeline to Israel, Samsun-
Ceyhan Oil pipeline, construction of a nuclear power plant in
Turkey, construction of a natural gas storage facility under Tuz
lake by a Russian company etc.

40 Yanukovich dismisses commission on Ukraine’s accession to
NATO, ITAR-TASS, 3 April 2010, http://www.itar-tass.com/
eng/level2.htm]?NewsID=14985895&PageNum=0.

approach towards Georgia is well expressed
by President Medvedev’s declaration: “These
[Russian-Georgian] relations will be good, warm,
based on hundreds of years of friendship [...] I
personally will not deal with president Saakash-
vili because he committed a crime against his own
people, and the people of South Ossetia™!. This
approach imply that Russia prefer a soft removal of
Saakashvili by Georgians themselves than to use the
military force which will strengthen anti-Russian
attitudes in Georgia, and throughout the region.
Russian leaders understand that a new government
which will come in power with the help of Russia’s
tanks will be illegitimate and doomed to disappear.
Only Georgia’s total occupation could maintain
in power a pro-Russian regime, but this would be
against Russia’s long-term regional and interna-
tional interests. Even if the removal of Saakashvili
will not succeed, Russia will be able to maintain and
perhaps entrench its influence in Georgia and seri-
ously undermine Saakashvili’s freedom of action.
Most opposition figures now agree that although
Russia is currently the enemy, it is nonetheless
crucial to try to maintain some sort of relations with
Moscow*. Against the backdrop of a deteriorating
economic climate, derail from democracy, unreal-
istic NATO integration and a growing international
criticism towards Saakashvili’s government®,
Russia’s stance in Georgia looks not so pessimistic
than could be inferred from the Russia’s “enemy”
attributed status.

War and generally hard power tools have more
chances to be involved when a country has no other
means at its disposal for attaining its foreign policy
goals. It is more plausible to see an inadequate
behavior from Russia as a reflection of its internal
and regional vulnerabilities instead of the situation
when Russia benefits from a relative benign envi-
ronment, being able to put at work soft power assets
(which have a huge unexplored potential). If Russia
really wants to strengthen its influence all over the
post-soviet area, it has no interest in provoking a
war in South Caucasus. But, however, this does
not exclude maintaining some tensions around

4l Russia for good relations with Georgia without Saakashvili —

Medvedev, RIA Novosti, 25 September 2009, http://en.rian.ru/
russia/20090925/156244877 .html.

42 Ghia Nodia, “Georgia’s Opposition Faces A Choice Between
Unity And Principles”, RFE/RL, 10 March 2010, http://www.
rferl.org/content/Georgias_Opposition_Faces A Choice
Between Unity And Principles/1979477 html; Alasania on
Need to ‘Normalize Ties’ with Russiam, Civil Georgia, 15
April 2010, http://www.civil.ge/eng/article.php?id=22198.

4 See for example Western reactions (US, EU, France, UK etc.)
to the fake television (Imedi) report about a Russian invasion
of Georgia.
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Georgia. An instable Georgia discredits the actual
Georgian government on the international scene
and the “shadow of the war” undermines Geor-
gia’s position for foreign investments. Instability
also works against the Nabucco gas pipeline project
and enhances Russia’s chances for its own energy
projects.

I1. Georgia: towards a new war?

The second big question of this paper is: could
Georgia provoke or start a new war against its lost
regions and, respectively, against Russia? The
concerns regarding a possible new war triggered
by Georgia are generally based on two supposi-
tions. The first one, which is especially emphasized
by Georgia’s opposition leaders, is maintaining
that Saakashvili is prepared to plunge the country
into a new war with Russia in order to strengthen,
or even save his rule, by the help of the ‘external
aggressor’. On the other hand, Russian officials are
continuously rising concerns over Saakashvili’s
‘revanchism’, pointing to the fast remilitarization of
Georgia and the military and diplomatic support of
the West (US in particular) that could spur Saakash-
vili to lunch a new war as was the case in August
2008. Thus in order to asses the risks of war coming
from Georgia, [ will address the following questions
in this part: could Saakashvili trigger a new open
conflict in order to strengthen his grip on power? To
what extent the US is a critical factor? Why Georgia
is so fast remilitarizing? What game is Saakashvili
playing for? And, under which circumstances this
game could lead to serious military confrontation?

1. Is Saakashvili trying to provoke a new war?

In Georgia, it is almost common sense to think
that Saakashvili is keen to provoke a new military
confrontation with Russia**. For example, in the
context of July-August 2009 rising tensions at the
South Ossetian-Georgian administrative border,
Salome Zourabichvili, the former Georgian foreign
minister and presently the leader of the political
party Georgia’s Way, affirmed that: “We may be
witnessing an opposite scenario to that of the last
summer, where Russian provocations had lured
Saakashvili into the trap. This time, the provoca-
tions would rather be Georgian. By pushing Russia
to intervene, Saakashvili — who plays with fire —
could again become a victim and remobilize Geor-
gians behind him and silence the opposition™.

4 This opinion is also shared by many analysts and politicians in

Russia and in the West.
4 Salomé Zourabichvili, “Saakachvili joue avec le feu”, Le
Parisien, August 6, 2009, http://www .leparisien.fr/politique/

Some Georgian politicians are also invoking an
international end of Saakashvili’s provocative
statements and actions. Against the backdrop of
unceasing speculations over “Russia’s possible
invasion”, coupled with the intention of Georgian
parliament in February 2010 to extend cooperation
with Russia’s North Caucasus republics “bypassing
Moscow™, Kakha Kukava, the Conservative Party
co-leader, said that: “Russia doesn’t have any
strategic plan towards Georgia nowadays. It is in
Saakashvili’s interests to provoke Russia and attract
international attention to obtain support.*’ After
the fake TV (Imedi) report of a Russian military
invasion of Georgia, Nino Burjanadze, the leader
of the Democratic Movement-United Georgia,
has declared that: “We have no guarantee that
Saakashvili will not plunge the country into another
provocation™. Burjanadze has long claimed that
“every day he [Saakashvili] stays in office is truly
a game of Russian roulette for our country”™. The
reason: saving his threatened presidency®. But she
is going even further by stating that Saakashvili
was following the same interests in August 2008:
“President Saakashvili, deeply unpopular at home,
launched a desperate and doomed military adven-
ture in South Ossetia, so providing the Russians
with an excuse to reoccupy bases they lost only
three years ago’™'.

Even if this last argument has some potential
for explanation, I will argue here that this is not the
central element in explaining the calculations by
which Saakashvili was guided. Avoiding the ques-
tion of Georgian military operation’s legitimacy, or
its real objective, it is important to note that Geor-
gia’s actions were based on a certain confidence in

saakachvili-joue-avec-le-feu-06-08-2009-599783.php
“Nous assistons peut-étre au scénario inverse de celui de [’été
dernier, ot des provocations russes avaient acculé Saakachvili
a la faute. Cette fois-ci, les provocations seraient plutot géor-
giennes. En poussant la Russie a intervenir, Saakachvili — qui
Jjoue avec le feu —redeviendrait une victime et pourrait remo-
biliser les Géorgiens derriere lui et faire taire I 'opposition.”.
4 Burjanadze’s Party Blames Authorities for ‘Provocative
Steps’, Civil Georgia, February 20, 2010, http://www.civil.ge/
eng/article.php?id=22003.
Salome Modebadze, “Saakashvili accused of provoking Russia
to suit himself”, The Messenger, February 22, 2010, http:/
messenger.com.ge/issues/2049 february 22 2010/2049
salome_burjanadze.html.
“Provokatsija gruzinskovo televidenija”, Russia-24, March 15,
2010, http://www.vesti.ru/doc.html?id=347392.
Nino Burjanadze, “Georgia’s Russian roulette”, The Guardian,
October 7, 2009, http://www.guardian.co.uk/commentis-
free/2009/0ct/07/georgia-russian-saakashvili.
0 Salome Modebadze, “Saakashvili accused of provoking Russia
to suit himself”, The Messenger, February 22, 2010.
Sl Nino Burjanadze, “Biden can score big in Georgia”, The
Guardian, July 21, 2009, http://www.guardian.co.uk/
commentisfree/cifamerica/2009/jul/21/georgia-joe-biden.
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the success of the operation. Saakashvili was confi-
dent in the imminent entry of Georgia into NATO.
He was also confident in a short-term resolution
of the separatist conflicts. It is highly unlikely that
Saakashvili would have started an operation of this
magnitude, had he foreseen the consequences of a
full-scale war against Russia — a complete defeat,
and failure of the project for restoring the territo-
rial integrity and also NATO prospects®?. Despite
all the criticism regarding the “strategic miscalcula-
tion”, Saakashvili should not be considered as he
is usually presented: a “suicidal” or “crazy” leader.
All of his mistakes, which were very expensive for
Georgia, could have been disastrous for his regime
(or could be, as the story of Georgians demanding
his resignation is not over yet). And the very argu-
ment that is invoked by Georgian politicians and
different analysts — saving his rule — should have
been a sufficiently constraining factor for getting
involved in a war against Russia. Saakashvili was
able to resist internal pressures to resign, but his
authority remains fragile and Western support
considerably damaged. This means that the central
element was his confidence in his actions, and not
some maneuvering to save his regime.

As about the current circumstances, taking into
account the unprecedented Russian support for
South Ossetia and Abkhazia (especially the military
bases there) and the unknown limits of an even-
tual Russian reaction, the fact that the opposition
political forces are waiting for any mistake from
Saakashvili and his government, the presence of the
European observers and also the proved limits of
Western support, provoking or being provoked for
a new war, would represent the assured fiasco of
Saakashvili’s regime. As the Senior Editor of the
Caucasian Review of International Affairs, Alex-
ander Jackson has stated: “The August war brought
a surge of national unity, but that swiftly broke
down over questions about his role in launching
the conflict. Another full-scale conflict, whoever
provoked it, would provide a very short respite
but would ultimately destroy President Saakash-
vili’s remaining authority when Georgia was inevi-
tably, swiftly defeated. He surely knows this. Whilst
he fights for his political life he has no interest in
inviting more destruction on Georgia®. After all,

52 Even if Saakashvili declares on various occasions that Georgia
will restore its integrity and will join NATO sooner than many
think, it is difficult to certainly asses what he is really thinking.
See for example, Andrew Osborn, “Georgia’s President Vows
Changes”, Wall Street Journal, July 20, 2009, http://online.
wsj.com/article/SB124804183713363327.html.

3 Alexander Jackson, “Russia and Georgia: Not back to war”,
Caucasus Update, no. 25, 16 March 2009 available at, http://

Saakashvili’s authority and popularity is nurtured
by the aggressive statements coming from Russia’s
leaders, as well as by regularly rising tensions
between Georgia, South Ossetia and Abkhazia.

2. Georgian “revanchism”, US factor and
unipolarity illusion

For more than one year, Russian officials
are claiming that Georgian remilitarization only
confirms an obvious fact: “Tbilisi has not learned
the lessons of the last year’s events [August 2008]
in the Caucasus, hatching, apparently, plans of
revanchism™*, Moscow is concerned about US
support in remilitarizing Georgia and call for exer-
cise “restraint” and not to send “wrong signals to
Thilisi that the full power of the North Atlantic
Alliance would be on the side of the current Geor-
gia’s leadership in all circumstances™’. Russia’s
concerns regarding Georgian “revanchism” are not
diminishing over time, maintaining that Saakashvi-
1i’s regime pose a serious threat for the region’, and
recent events, as Imedi hoax of Russian invasion
or Moscow metro terrorist attacks, have intensified
Russian rhetoric about Georgian revanchism®’.

As Georgian remilitarization worth little without
the United States, it seems that the critical variable
for Georgian past and future military operations
is the American role. For some analysts, the real
cause of the Five-day War lies in the United States’
“mixed messages”. Thus, according to this view,
although U.S. officials have warned the Georgian
government not to provoke “the growling bear”, this
message was ‘“weak and undercut by other admin-
istration signals of strong backing for Tbilisi™®.

cria-online.org/CU - file - article - sid - 26.html.

3 “Moskva obvineaet Saakashvili v revanshizme”, Interfax,
April 2, 2009, http://interfax.ru/politics/txt.asp?id=72023.

5 “Karasin: Rossija nadeetsa, shot NATO ne budet bezogovo-
rochno poderzhivat’ Gruziu”, Russia-24, August 5, 2009,
http://www.vesti.ru/doc.html?id=307677 ; “Moscou accuse les
Etats-Unis de “réarmer” militairement la Géorgie”, France-24,
August 4, 2009, http://www.france24.com/fr/20090805-russie-
accuse-etats-unis-rearmer-armes-georgie-agression-ossetie-
militaire-grigori-karassine-anatoli-nogovitsyne ~ ;  Arielle
Thedrel, “Guerre froide entre Moscou et Tbilissi”, Le Figaro,
August 5, 2009.

% “Russia says Georgia still seeks to regain ex-republics by
force”, RIA Novosti, September 18, 2009, http://en.rian.ru/
russia/20090918/156174238.html ; Information and Press
Department of the Ministry of Foreign Affairs of the Russian
Federation, December 24, 2009, http://www.mid.ru/brp_4.nsf/
0/703B142ED892603BC325769D00315E1C.

7 Nikolai  Patrushev, “Vozmezdie zhdeot ih vseh”,
Kommersant, March 31, 2010, http://kommersant.ru/
doc.aspx?fromsearch=b8003758-b93b-49a8-al81-
420ef3e2c426&docsid=1346238; “Provokatsija gruzinskovo
televidenija”, Russia-24, March 15, 2010, http://www.vesti.ru/
doc.html?id=347392.

8 Gideon Rose, Small allies, big headaches, Los Angeles Times,
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For example, some will argue, during the visit of
Condoleezza Rice to Thilisi in July 2008, Ms. Rice
has warned President Saakashvili at a private dinner
“not to get into a military conflict with Russia that
Georgia could not win”, but publicly “struck a
different tone, one of defiant support for Georgia
in the face of Russian pressure”. Thus “Rice’s two-
pronged visit to Tbilisi demonstrates the accumula-
tion of years of mixed messages may have made the
American warnings fall on deaf ears”. Even if one
could emphasise the problem “with an insufficiently
red light”® from Washington, as Strobe Talbott, or
the “numerous unofficial channels through which
Washington and Tbilisi communicate™', as Alex-
ander Cooley and Lincoln A. Mitchell, the bottom
line of this reasoning is that the role of US was
crucial for Saakashvili’s miscalculation.

Thus it is not surprising when experts, journal-
ists or politicians are raising concerns regarding the
potential danger of US’s “mixed messages”. For
example, Joe Biden’s critical statements towards
Russia®, and strongly rhetorical support for Georgia
during July 2009 trip to Ukraine and Georgia®,
were considered by Tedo Japaridze, former national
security secretary and foreign minister ofGeorgia,
as a message that “promotes precisely the kind of
irresponsibility that led to war a year ago and could
lead to a new conflict in the future”®. Another
recently example: Paul Sanders, the executive
director of the Nixon Center, have stressed that the
acceptance of Georgian assistance in Afghanistan
and declarations like: “We very much stand with the
people of Georgia” coming from the US secretary
of state, proves that “administration officials are
further muddying the waters with sweeping state-
ments of support”. He continues: “The Georgian
president already seems to have wrongly assumed
that his small nation would receive much more help

September 21, 2008, http://articles.latimes.com/2008/sep/21/
opinion/oe-rose21.

% Helene Cooper and Thom Shanker, “After Mixed U.S.
Messages, a War Erupted in Georgia”, The New York Times,
August 12, 2008, http:/www.nytimes.com/2008/08/13/
washington/13diplo.html.

60 Strobe Talbott cited in “Countdown in the Caucasus: Seven
days that brought Russia and Georgia to war”, Financial
Times, August 26, 2008.

o Alexander Cooley and Lincoln A. Mitchell, “No Way to Treat
Our Friends: Recasting Recent U.S.-Georgian Relations”, The
Washington Quarterly, 32(1), p. 35.

62 The outstanding example is his interview for the Wall Street
Journal, in July 2009, available at, http://online.wsj.com/
article/SB124848246032580581.html.

% “Biden Says his Visit Clear Signal of Support”, Civil Georgia,
July 22, 2009, http://www.civil.ge/eng/article.php?id=21277.

% Tedo Japaridze, “What Biden Should Have Said”, National
Interest online, August 10, 2009, http://nationalinterest.org/
Article.aspx?id=21968.

from the United States than it did when he ordered
his forces to attack Russian peacekeepers in South
Ossetia. That miscalculation contributed to a tragic
and devastating conflict.%

Here the point that I want to underscore is the
fact that, even if Washington send “mixed signal” to
Thilisi, the reality of US support for Georgia was far
from reaching the level of concrete security guar-
antees. The nature of the US-Georgian cooperation
does not mean that Georgia could really count on
Washington’s protection. It is often claimed that
U.S. actions have contributed to, or even provoked
the Georgian attack by “sending advisers to build
up the Georgian military, including an exercise last
month [July 2008] with more than 1,000 Amer-
ican troops; pressing hard to bring Georgia into
the NATO orbit; championing Georgia’s fledgling
democracy along Russia’s southern border; and
loudly proclaiming its support for Georgia’s territo-
rial integrity in the battle with Russia over Georgia’s
separatist enclaves”®. But regardless the irritation
and frustration that all these activities have provoked
in Moscow, neither of them could be really seen as
solid security guarantees for Georgia’s territorial
integrity. Even the fact that United States insisted
on Georgia’s accession into NATO, has shown the
limits of US’s support. As Francis Fukuyama has
once stated: “We [US] protect plenty of countries
like Korea and Japan through bilateral arrange-
ments, and could decide to deploy a battalion or two
of American ground forces, or some squadrons of
F-16s, to Georgia tomorrow”. Here the question is
obvious: “why wait for NATO” when “everyone
knows that Georgia has no chance of getting into
NATO for the foreseeable future given the strong
opposition of France, Germany, and Spain”®’?

I suppose that president Saakashvili is not as
it is usually labeled — a “mad” leader. And it is
not excluded that he understood that there was no
reason to count on U.S. support in the case of a
direct confrontation with Moscow. So what has he
hoped for?

Even if the American actions and statements
could not guarantee the protection of Tbilisi, they
could entirely serve as signs demonstrating the
validity of the “unipolar world” vision. This view,

% Paul Saunders, “Help has strings attached”, The Washington
Times, December 17, 2009, http://www.washingtontimes.com/
news/2009/dec/17/help-has-strings-attached/.

% Helene Cooper and Thom Shanker, “After Mixed U.S.
Messages, a War Erupted in Georgia”, The New York Times,
August 12, 2008.

7 Francis Fukuyama, “Hungary 1956, Georgia 2008”, The Amer-
ican Interest, September 4, 2008, http://blogs.the-american-
interest.com/contd/2008/09/04/hungary-1956-georgia-2008/.
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which prevailed in the US’s neoconservative circles,
found undoubtedly a place in Georgia’s officials
thinking. Thus the expansion of the Euro-Atlantic
structures, the recognition of Kosovo’s independ-
ence, and especially persistent lobby for the inclu-
sion of Ukraine and Georgia into NATO (as well
as the aforementioned actions regarding Georgia),
were taken place largely ignoring Russia’s claims.
All of these actions could be interpreted as evidence
supporting the “unipolar” nature of the American
“domination”. According to this view, Russia could
only express its dissatisfaction, rather than actually
confront the sole superpower, because the avoid-
ance of direct confrontation with the United States
— the sole superpower, is the most suitable strategy
for all the other powers.

It is also possible that certain Russia’s actions
could be viewed through the prism of the unipolar
conception. The Balkan events, the case with the
recognition of Kosovo (Russia has not recognized
the separatist Georgia’s secessionist regions, despite
its threats in doing so), as well as the withdrawal of
Russian troops from Georgia (as a result of Western
pressures, Russia agreed in 2005 to withdraw its
military bases), gave the impression that Russia
prefers to back down when facing unanimous oppo-
sition from the West.

The unipolar vision explains why Georgia
launched the military offensive against South
Ossetia. Georgian government shared the conviction
in a short-term reintegration of the country®® and, if
one looks at the military development of Georgia
since the “Rose revolution”, especially the acquisi-
tion of non NATO-compatible military equipments
and the creation of military bases near the conflict
zones®, the belief in a rapid resolution of separatist
conflicts obviously implied a military scenario.

But why the Georgian offensive did not start
earlier, or later? Here it is worth noting the Geor-
gian time perspective, which, perhaps rightly, was
perceived as not running in Georgia’s favor. First,
even if Georgians believed in the unipolar nature
of the international system, this unipolarity seemed
to be, in their perception, at a critical moment of its
existence. This particular understanding was very
clearly expressed by Alexander Lomaia, former

% “When it comes to resolving issues to do with secessionist
Abkhazia and South Ossetia, the patience of Mikheil Saakash-
vili is to be measured in months, and sometimes only weeks”,
Ghia Nodia cited in Bruno Coppieters, “The EU and Georgia:
time perspective in conflict resolution”, EUISS Occasional
Paper, no. 70, December 2007.

% Vicken Cheterian, “Georgia’s arms race”, Open Democracy,
July 4, 2007, http://www.opendemocracy.net/georgia_s_arms_
race.

secretary of the Georgian National Security Council
(currently, permanent representative to the United
Nations) in a conversation with Le Monde’s jour-
nalist, Jonathan Littell: “/...] nous sommes a un
tel moment, ou toute la situation internationale est
en train de changer. Cette situation ou I’Ameérique
était la seule puissance unipolaire change, pour
beaucoup de raisons, les erreurs de [’Amérique, le
pétrole et le gaz, tout ¢a, et maintenant la Russie
et les autres pays sentent que c’est leur moment
de redéfinir la situation, |’environnement interna-
tional.”

Second, in addition, the then expected change of
the US administration, was perceived in Tbilisi as
a closing window of opportunity. As one observer
stressed: “they know [in Tbilisi] that they will get
no better support than what they get now in Wash-
ington, and they know that things will get only
worse after the Bush administration ends™’".

Third, Georgia’s reintegration and its entry into
NATO stood at that time more acutely than ever. At
the Bucharest NATO summit in April 2008, Georgia
has not obtained the long-wished-for Membership
Action Plan, but Tbilisi (and Kiev) received the
promise to become a member in the future. That
episode has revived Georgia’s hopes for joining
NATO, on the one hand, and strengthened the
conviction that Abkhazia and South Ossetia are the
only hindrances on the way to NATO, on the other
hand, thus leading Tbilisi to seriously consider a
rapid resolution of these conflicts.

And last, after the recognition of Kosovo’s
independence, Russia has greatly enhanced the
economic, military and political support for the
separatists. The rebel regions, in turn, found no
reason to be part of Georgia after the Kosovo “prec-
edent”.

3. Georgia’s remilitarization and the chal-
lenges of Saakashvili’s struggle for power

Russia’s military counter-offensive in August
2008, and also the recognition of South Ossetia and
Abkhazia, and their militarization, proved that the
unipolarity is just “fantasy’’?, thus smashing Geor-
gian illusions of a quick resolution of these conflicts.
Then, why Georgia is so fast remilitarizing? Is a
new war on the horizon?

From the second half of 2009, Russia’s officials

7 Jonathan Littell, “Carnet de route en Géorgie”, Le Monde,

October 3, 2008, available at, http://www.l-invitu.net/Images/

nove/Carnet%20de%20route%20en%20G%E%orgie.pdf; p.15.

Vicken Cheterian, Georgia's arms race.

2 David P. Calleo, “The Tyranny of False Vision: America’s
Unipolar Fantasy”, Survival, 50 (5), October-November 2008,
pp- 61-78.
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are maintaining that Georgian military potential is
considerably increasing, becoming greater than that
of August 2008. The Georgian Defense Minister
Bacho Akhalania, declared in November 2009:
“Today the armed forces are more ready for defense
than they were six months or a year ago. This is an
ongoing process, which continues and I can assure
you that after a month or after six months there will
be more progress””. As about Georgian defense
budget, it represents 4.56% of its GDP, being the
largest share in any post-soviet state, and this in
the context when the Georgian economy shrinks
by more than a billion dollars between 2008 and
20097,

Is Georgia favorably disposed towards a new
war? Are Russian officials right when they declare
that “the aggressor is rearming for aggression™”.
Contrary to the official rhetoric, some Russian
analysts are pointing to other purposes of Geor-
gia’s rearmament. For example, Ilya Kramnik,
RIA Novosti military analyst, offers two alternative
explanations: “First, the rearmament process and
preparations for a potential new conflict create a
vision of an enemy and helps the Georgian govern-
ment distract the population from internal problems.
Second, Georgia could be hoping to eventually
destabilize the region, which could give it a chance
to implement its own plans without resistance”’.
There is some logic in these arguments, but, with
regard to the first argument, it should be noted that
the rapid rearmament is a very costly business that
deprives the economy of considerable funding and
respectively, undermines the financing of social
programs. Better to use this money for addressing
these internal problems and strengthen the economy,
than to aggravate the situation by directing resources
in a so non profitable domain as the military. As
about the second argument, it is difficult to imagine
a situation when Georgia could “implement its
own plans without resistance”. It would be neces-
sary a huge geopolitical or economical cataclysm to
happen for such permissive environment for Geor-
gia’s “plans” (the change of the status quo).

However, the author is right by suggesting (in

“Defense Minster: Georgia Increasing Defense Capabilities”,
Civil Georgia, November 14, 2009, http://www.civil.ge/eng/
article.php?id=21673.

7 “Sodruzhestvo militarizovanyh gosudarstv”’, Nezavisimaja
Gazeta, March 17, 2010, http://www.ng.ru/cis/2010-03-17/1_
military.html.

> Declaration of Anatoli Nogovitsyn, the Deputy Chief of the
General Staff of the Russian Armed Forces, Rossiya-24,
August 5, 2009, http://www.vesti.ru/doc.html?1d=307743.

6 Tlya Kramnik, “Alexander Vershbow visits Georgia: who holds

the key to the war?”, RIA Novosti, October 21, 2009, http://

en.rian.ru/analysis/20091021/156543495 .html.

the first argument) a domestic rationale of Geor-
gia’s remilitarization. The army is the symbol of the
statehood. Saakashvili, being accused for destroying
the army by provoking Russia, has all interest in
restoring the military potential as soon as possible,
thus demonstrating that he is able to reconstruct the
country and that August 08 is just a bad souvenir.
Furthermore, Saakashvili could not ‘“destabilize
the region” in a way to “implement its own plans
without resistance”. But Saakashvili could hope to
provoke some regional tensions in order to boost
its authority in Georgia. A sort of controlled or
moderate tensions might play in favor of Saakash-
vili’s legitimacy. The anti-Russian sentiment is
probably the most vulnerable issue in the Georgian
society and the easiest way to gather political capital.
The Georgian TV fake report of Russian military
invasion or the July-August 2009 tensions at the
South Ossetian-Georgian administrative border’’,
show that this idea has some ground. By forcing
Russia to react by verbally attacking Saakashvili or
sending threatening messages, augment Saakash-
vili’s political standing and also attracts the atten-
tion of the international community, which seems
to have lost its post-“Rose Revolution” enthusiasm
and interest for Georgia (the support of the West
remains also critical for Saakashvili’s role in a pro-
western society). In this respect, the remilitarization
is a sort of guarantee taking into account that Russia
might eventually respond by force to some Geor-
gian actions and rhetoric that could be viewed as
provocations in Moscow. Perhaps this is one of the
reasons why Moscow reacts so vehemently to the
Georgia’s remilitarization, given the fact that a rela-
tively strong Georgia would complicate Russia’s
actions if it decides to punish Tbilisi.

But if Saakashvili could further resort to some
kind of small provocations in order to enhance its
political authority in Georgia and abroad, this does
not mean that he is searching to provoke a war as
the Georgian opposition leaders are unceasingly
claiming. I will provide just a few examples. In

7 On the 1% August 09, the EU Monitoring Mission declined
South Ossetian allegations of firings from the Georgian side
stating that: “patrols deployed in Georgian administrated terri-
tory have seen no evidence to confirm that any firing has taken
place towards Tskhinvali or its surroundings.” (http:/www.
eumm.eu/en/press_and public_information/press_releases/16
30/?year=2009&month=8). However, by some in formations,
four explosions were taken place in South Ossetia in last July
’09 (http://civil.ge/eng/article.php?id=21317). It could be the
case that EUMM statements are not sufficiently reliable. After
all, EU has no interest in further escalations of tensions, the
EUMM has not enough personnel on the ground to adequately
reflect the situation, and, finally, it could not confirm nor
disconfirm incidents on the South Ossetia’s side as it has no
access there.
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August 2009, after Russia made clear that Geor-
gian provocation could lead to serious responses
by the Russian side, including the force, and under
the pressures from the West calling to cease any
provocative actions and declarations, Saakashvili
started to play its game in the Black Sea by seizing
civilian ships in the Abkhaz “territorial waters”.
This tactical change from the landmass to the sea
is entirely explainable because the provocative
games on land pose a serious problem in respect to
a possible Russian strong reaction or even overreac-
tion, and because of the presence and intensification
of the EU monitoring activities. But on sea, where
a potential Russian reaction implies lesser risks
for a large-scale war, and where the control over
the Georgian military activities is virtually absent,
there remains considerable space for maneuvers’.
However, it is worth noting that the incidents did
not occur after the arrival on 20 September *09 of
the Russian ships in order to defend Abkhazian
“territorial waters” from the Georgian ship seizure.

Making predictions is always a risky business.
Nevertheless, I will risk predicting that under
the present international and regional contexts,
Saakashvili will continue playing his game for
power, but without going too far by providing
some casus belli to Russia. The central uncer-
tainty here lies in the possible change of the inter-
national context and how it could be perceived in
Thilisi. It is still not clear what lessons the Geor-
gian leaders have drawn from the war with Russia.
Did the August 2008 convince them that the world
is not more (and was not) unipolar? Or, are they
more inclined to think that the unipolarity did not
work because of US’s “out of balance”” standing
(being absorbed by the wars in Iraq and Afghani-
stan)? Perhaps it is a combination of both perspec-
tives. If this is the case, then the withdrawal of the
most US troops from Iraq by August 2010%°, from
Afghanistan, planned to start by summer 2011, and
arelative stability concerning Iran, could be misper-
ceived by the Georgian leadership. Even if the risks
of a Georgian “revanchist” tentative are minimal,

8 Evgeni’ Shestakov,“Piraty Cheornovo Morea”, Rossijskaja
Gazeta, September 3, 2009, http://www.rg.ru/2009/09/03/
suda.html.

" George Friedman, “Georgia and the Balance of Power”, The

New York Review of Books, September 25, 2008, http://www.

nybooks.com/articles/archives/2008/sep/25/georgia-and-the-

balance-of-power/ .

Remarks of President Barack Obama — As Prepared for

Delivery Responsibly Ending the War in Iraq, Camp Lejeune,

North Carolina, February 27, 2009, http://www.white-

house.gov/the press office/Remarks-of-President-

Barack-Obama-Responsibly-Ending-the-War-in-

Iraq/.

more serious provocations could take place in the
changed international context. If one looks of how
Saakashvili links these factors to Georgia’s secu-
rity, this hypothesis might appear quite plausible.
For example, Saakashvili openly stated that: “While
the United States and NATO are preoccupied with
the Afghan conflict, Russia is getting stronger and
more assertive in the South Caucasus [...]. The
sooner the Afghan situation is resolved, the sooner
Georgia will be more protected”!

I11. Conclusions: The European Union’s role

Russia has no interest to be involved in a new
war in South Caucasus. Georgia under Saakashvili
also is not searching a military confrontation with
Russia. But his vulnerable domestic position is
pushing him to search facile methods to strengthen
his rule. As the easiest way is to capitalize on anti-
Russian sentiment of the Georgian society, Saakash-
vili do not hesitate to undertake some provocative
actions and rhetoric. Perhaps he is aware of the
Russian lack of interest to be engaged in a new
military adventure and assesses that his provoca-
tions could not invite a new military offensive from
Russia. But if the international environment will
undergo some considerable changes, the risk of
serious provocations could become a real challenge
for the peace in the region. Russia enjoys a rela-
tively favorable international milieu and do not need
to provoke a war with Georgia. But the same reason
renders uncertain the limits of a possible reaction to
Saakashvili’s games®.

The EU has all the interest and leverages to
prevent a new drama in South Caucasus. As it was
stated in the introduction, first of all, it has proved
that it could play a central role in crisis management
in South Caucasus during the August 2008 events.
Second, Georgia’s defeat and the recognition by
Russia of South Ossetia and Abkhazia have seri-
ously damaged Georgia’s Euro-Atlantic perspec-
tive, thus the only rational way for Georgia is to
strengthen relations with the EU and become a sort
of attractor for its rebel regions. Third, the EU is
by far better placed to contribute to the stability in
the region then NATO or the United States. Forth,
the resumption of a new war, or even the escala-
tion of the regional tensions (as was the case in

81 Brian Whitmore, “Will Georgia’s Afghan ,Surge’ Pay Off?”,
RFE/RL, December 10, 2009, http://www.rferl.org/content/
Will_Georgias_Afghan Surge Pay Oft/1900458.html.

8 This argument implies that the US withdrawal from Iraq and
Afghanistan will not fundamentally change the regional power
context, because it is very uncertain under what conditions US
will leave Afghanistan, and because US is increasingly aware
of its relative power decline.
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July-August 2009), involve serious implications
for the European Union. Given the presence of
the EU monitors in Georgia, an eventual negative
scenario (large-scale war or low level hostilities
and provocations), will cast serious doubts on the
EU’s role as a security player on the international
scene and affect its ambitions of what it desires to
become — a pole in the “emergent multipolar” inter-
national system. This will also be a challenging test
for the European-Russian relations and a danger for
Europe’s energy supplies diversification initiatives.

Recent events show how it could influence Geor-
gian conduct. Criticizing the Imedi TV fake report
on possible Russian invasion, forced Saakashvili to
change its public discourse. If immediately after the
Imedi TV hoax, Saakashvili was maintaining that
Imedi simulations were a quite realistically scenario
of what could happen in the context of May elec-
tions, then after unambiguous reactions from the EU
officials and also from the United States, Saakash-
vili (15 March) surprisingly contradicted his decla-
rations stating that Russian invasion is not realistic
because of the international community support and
of Georgia’s democratic solid institutions®® and crit-
icized the TV for incompetence, despite the close
relations with the Imedi TV.

Another recent example of EU influence over
Georgian government is the relative change of
Georgia’s attitude pertaining to collaboration with
Russia. Georgia has quite a long maintained the
course of no collaboration until Russia withdraws
from the separatist regions. But after Solana’s visit
in Thilisi, and in the context of Moscow terrorist
attacks, Georgia has scaled down its intransigent
posture vis-a-vis Russia and declared to be open for
collaboration in order to shed light on the terrorist
issue and if is there any terrorist link with Georgia®.

The EU’s conditionality of its assistance on
democratic reforms and non-military destination
of its funds is a right approach for conflict preven-
tion. But, this is not enough. EU conditions of not
using its funds in military ends must be improved.
Georgia is rapidly militarizing and this is also
because it has additional financial assistance. A lot
of lucrative resources are wasted for military ends.
Certainly, it is the sovereign right of Georgia how
it ensures its security, searching NATO integra-
tion and strengthening its army. But, the question
is how appropriate is to spend enormously on army

8 Saakashvili: ‘Russia’s Plans Impossible to be Realized’, http://
civil.ge/eng/article.php?id=22086.

8  Juri Simonjan, “Solana i Patrushev ozadachili Saakash-
vili” Nezavisimaja Gazeta, April 1, 2010, http://www.ng.ru/
cis/2010-04-01/6_gruzia.html.

in the context of economic crisis and fears that this
process provokes inside (separatist regions) and
abroad (Russia). Does Georgia really need to spend
so much on military ends? And if not, thus military
spending is more a choice of Georgia than a neces-
sity. In this case, it would be wise if EU would try to
influence Georgia in this specific and very sensible
issue. It is clear that no Georgian army could stand
in front of an eventual Russian invasion. It is also
clear that if Georgia will not provoke Russia on the
ground, Georgian territory (except its rebel regions)
will remain secure. If the argument for remilitariza-
tion is NATO integration then two points must be
highlighted. Firstly, NATO is not the panacea for
Georgia’s particular security concerns. NATO is
the cause of its security problems. Secondly, NATO
perspective is an illusion which distracts Georgia
from what is really important. If Georgia could
hope to reintegrate South Ossetia and Abkhazia in
the long run, it has all interest in becoming an attrac-
tive model. Redirecting its energy and resources to
economic development, which currently are wasted
on military, would contributing to a pacific atmos-
phere for investments and minimizing revanchist
fears in the secessionist regions. Furthermore, the
EU has welcomed Georgia’s strategy for reinte-
gration, issued in February 2010. But considering
reintegration and sustaining it financially without
providing security guaranties to Abkhazians and
Ossetians would represent a waste of time and
money. UE should do its best and press Georgia to
sign a non-aggression document before developing
any strategy for reintegration.®

The European Union has a lot to say pertaining
to the future evolutions in Georgia. That is why it is
crucial to understand from what side the war could
emerge. The EU could prevent further instabilities
and even war in Georgia, but if it does not focus on
the real sources of the negative evolutions, it could
contribute to their emergence.

Copyright©Octavian RUSU, 2010.

8  George Hewitt,Georgia’s fine, lofty, useless strategy”,
Guardian, 24 February 2010, http://www.guardian.co.uk/
commentisfree/2010/feb/24/georgia-strategy-abkhazia-theory.
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MIGRATIA iN DREPTUL INTERNATIONAL: CAUZE, EFECTE, SOLUTII

Sandu FRANGULEA*

MUTI'PALIUSA B MEXKAYHAPOJHOM ITIPABE: IIPUYUHBI, HOCJIEACTBUSA, PELLIEHUA

Muepayus npedcmagisiem co6oil ecmecmeeHHbll npoyecc OYHKYUOHUPOSAHUS U PA3GUMUSL Yelo8e-
yecko2o obwecmesa. Muepayust Hacerenus obecneyugaem IUYHYI0 6E€30NACHOCHb, HA MEPPUMOPUsX 20e
APOUCX005M 80€HHbLE KOHMDIUKMbL ULU NPUPOOHBIE KAMAKIUIMbL (NOACAPDL, HABOOHEHUS, ONON3HU, 3eMile-
mpsicenusi umo.). C nomowsbio muepayuu 20Cy0apcmea Mupa 4acmo Haxo0sm peuenus COUM COYUANbHO-
IKOHOMUYECKUM, HAYYHO-MEXHUYECKUM, oemozpaguueckum npooremam. Ho ne cekpem, umo maccosas
Muepayusi Modcem npusecmu K OaibHeuuel NoIUmuieckol, COYuanrbHol U IKOHOMUYECKOU HANPAICEH-
HOCMU 6 MENCIMHUUECKUX OMHOUEHUN, K VXYOUEHUIO 0eMopauueckol cumyayuu, K COYUATbHBIM,
NCUXONOSUYECKUM, MEOUYUHCKUM, COYUATbHBIM KOHpIUKmMam (npedxjcoe 8ce2o HA pvlhKe mpyod: 3apa-
bomuas niama, yposeHs be3pabomuysvl u mo.) a maxice K OpyeuM He2amueHbiM NOCIe0CMBUSIM 8 CMPAHe,
€030a8ast yepo3y HAYUOHATbHOU Oe30NaACHOCT.

Oma cmamvs nocesiyena GeHomeny MelCOYHHAPOOHOU Muepayutl. Aemop anarusupyem npuyuHbl,
HOCAEOCMBUSL U PeuieHUs OQHHOU NPoOIeMbl.

MIGRATION IN INTERNATIONAL LAW: CAUSES, EFFECTS, SOLUTIONS

Migration is a natural process of functioning and development of human society. Migrations of people
because they provide personal security, withdraw from areas where military conflicts, natural cataclysms
(fires, floods, landslides, earthquakes etc.) occur. With migrations world states often tackle their socio-
economical, technical, scientifical, demographical problems. But it’s not a secret that mass migration can
bring to further various political, social and economic tension in ethnic relations, worsening demographic
situation, criminogene, social, psychological, medical, the social conflicts (primarily on labor market:
wages, unemployment, etc.), and other negative consequences within the country, endangering national
security.

This article is dedicated in particular to the phenomenon of international migration. The author tends
to distinguish and to analyse the causes, effects and solutions of this problem.

Cauzele care determind fenomenul migratiei
internationale sunt numeroase fiind influentate de
zonele geografice, de specificul acestora, de nivelul
cultural, de gradul de cultura si civilizatie, de carac-
terul economic si, nu in ultimul rind, de factorul
uman. Analiza studiilor de caz si a statisticilor
a permis structurarea unor categorii de cauze ce
genereaza si sustin fenomenul migrationist. Aceste
cauze, dintre care unele sunt de ordin personal si
contribuie la orientarea individului spre migratie,
iar altele tin de contextele micro i macrosociale ce
favorizeaza si mentin desfisurarea unor astfel de
tendinte, interactioneaza in proportii diferite de la
un caz la altul.

*  Sandu FRANGULEA — doctorand la TISD al ASM.

Contextul istoric si social este o cauzad care
influenteaza migratia atit in sens benefic, cat si
distructiv. Razboaiele, dictaturile, dezastrele natu-
rale, epidemiile sunt cauze destul de serioase care sa
determine schimbarea locului de domiciliu cu unul
nou. Nu trebuie sd uitdm exodul unui numar impre-
sionant de oameni in timpul celor doud razboaie
mondiale, mai ales pe continentul european. Regi-
murile de tip dictatorial, i-au facut pe multi sa-si
incerce norocul in alte parti. Epidemiile de care
vorbeste istoria lumii si in care si-au pierdut viata
milioane de oameni au dus la migratia in masa a
celor sdndtosi pentru a-si putea relua viata.

Stagnarea economica este, probabil, unul din moti-
vele cele mai Intemeiate care pot determina migrarea
oriunde in lume pentru un trai mai bun. Dorinta
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fireasca pentru un nivel de trai mai bun este, din
punctul meu de vedere, principala cauza pentru care
oamenii 1si parasesc locurile de bastina si se indreapta
spre altele cu posibilitati de castig mai bune.

Dezvoltarea inegala a unor tari sau regiuni de
pe glob, nivelul de trai si bundstarea populatiilor
lor sunt un adevarat miraj pentru locuitorii tarilor
subdezvoltate sau mai putin dezvoltate decat
acestea. Acest miraj al bogatiei atins de cétre unele
persoane i face pe ceilalti oameni sa-si incerce si
ei norocul si sd migreze. Sa nu uitdm cum mirajul
aurului din America de Nord i-a facut pe multi euro-
peni in secolul XVIII sa traverseze un ocean pentru
a se imbogidti rapid. Mirajul Africii celei bogate in
aur si diamante a avut acelasi efect $i cam in aceeasi
perioada. Nu trebuie s uitdim Tnsa cati au reusit, cati
au platit cu viata Incercarea sau cati au devenit mai
sdraci in urma acestor Tncercari.

Somajul. Conjunctura economica dificila si nesi-
gurd a unor tari, evidentiatd prin lipsa locurilor de
munca si existenta unui nivel scazut de salarizare, lipsa
unor contracte de munca, asigurari si protectie sociala,
duc la cresterea numarului de persoane care devin
someri si care pleacd 1n alte state pentru a supravietui.

Saracia, dar nu mizeria, ci o relativa stare de
sdracie la care ne raportdim In comparatie cu ceta-
tenii statelor dezvoltate si puternic dezvoltate este
o0 altd cauzd. Nu toti cei care 1si pardsesc caminele
din motive de sdracie sunt in aceasta situatie, dar
statutul sau conditia sociala la care au acces rude,
prieteni sau cunoscuti dupa ce au muncit in strai-
natate sau retetele de succes prezentate de mass-
media in intreaga lume sunt factori determinanti.
Spre exemplu, un cetdtean roman de conditie medie
cu un apartament si 0 masina autohtonad se consi-
derd sdrac in comparatie cu un german proprietar
al unei vile si a unui autoturism tot autohton, dar
net superior celui roméanesc. Insi acelasi roman
poate trece drept o persoana bogatd cu bunurile
sale pentru un locuitor din Angola. De o astfel de
saracie vorbim atunci cand ne referim la o parte din
migranti. Este adevarat ca exista si latura cealalta
a sdraciei — ca mizerie — 1nsad aceasta tine mai mult
de contextul istoric si social de la un moment dat al
unui popor. Pentru unii dintre migrantii mai preocu-
pati de propria imagine, saracia reprezintd un minim
de acumulare materiala fard de care se considera
marginalizati social in raport cu modelele de reusita
promovate de societate.

Influenta negativa a unor curente si ideologii este
un alt factor care isi pune amprenta asupra tendin-
telor migrationiste ale persoanelor motiv pentru
care multi au plecat spre ceea ce propovaduiau
initiatorii lor. Nu intotdeauna ceea ce se propova-

duia era real. Spre exemplu, ideologia comunista,
asa cum o scriau Marx si Engels, este superba in
teorie, dar imposibil de pus in aplicare in realitate.
,»Loti oamenii trebuie sa fie egali” sund unul dintre
concepte, fapt care este sublim ca expresie, dar
imposibil de pus in practica.

Acest tip de ideologie a fost preluata de tarile
est europene si, dupa 40 de ani de ,ideologie”,
iatd unde au ajuns. Dureros a fost pentru cei care
au migrat 1n aceastd zond a lumii, crezand ca asa
isi implinesc idealurile si visele, sfarsind probabil
in vreun ,,centru de reeducare” la Colama, extra-
gand uraniu. Nazismul si ideologia sa au atras multi
sarieni” care au dus lumea in cel mai devastator
razboi mondial cu pierderi de vieti omenesti care
depasesc, conform unor opinii §i statistici, cuan-
tumul pierderilor umane din toate celelalte razboaie
derulate anterior. Am dat doar doua exemple dar ele
ar putea continua cu siguranta cu acel curent flower-
power in care o anumita credinta si drogurile faceau
casd buna cu celebrele ideologii si curente tantrice
de tip yoga in care, sub pretextul linistii interioare,
chiar si violul este permis etc.

Ignoranta — a nu se intelege analfabetism, ci
lipsa unor informatii adecvate si bine structurate.
Multi dintre cei care migreaza intr-o alta tara nu o
fac incercand sa afle cele mai elementare informatii
sau cunostinte referitoare la statul sau zona respec-
tivd. Cum poti pleca intr-o tara In care nu cunosti
limba care se vorbeste, limbile de circulatie inter-
nationala in care te poti descurca la nevoie, carei
religii apartin locuitorii respectivi, care sunt obice-
iurile si traditiile importante, fara sd mai vorbim
de conditiile de munca si de trai. Spre exemplu,
cati dintre migranti stiu cd nu trebuie sa mangai pe
cap un copil musulman, ca trebuie s ai o anumita
conduita, diferentiatd pe sexe, in unele state arabe,
ca nu te poti lega de o simpla vaca 1n India fiindca
este consideratd animal sacru, si multe altele care,
odata incalcate, pot atrage diverse penalitati, aversi-
unea locuitorilor sau chiar moartea?

Educatia. Carentele educationale pot fi consi-
derate cele care grabesc, care precipita luarea deci-
ziei de a migra, gradul de instruire reprezentind
factorul cel mai important. El apare ca o rezultanta a
educatiei primite si receptate in familie, a pregatirii
scolare si profesionale, a perceptiei experientelor de
viata proprii.

Spritul de aventura este o altd cauza, si nu rara,
ci destul de des intilnitd. Nu de putine ori migram
ca sd migram, fiindca asa e la moda, sau pentru ca
este ,,cool”!. Nu toti cei care migreaza, aga cum am

' Cool — engl. cuvint folosit in jargon, cu inteles de la moda, in

voga.
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spus anterior, o fac fiindca este ultima lor sansa de
supravietuire. Sunt destule cazuri cand tineri sau
persoane fara nici o experientd de viatd pleacd in
strainatate fiindca prietenii ori cunoscutii au facut
acest lucru. Sau fiindca s-au certat cu parintii ori
prietenul/prietena si au hotarit sa-si ia viata in mfini,
si sd migreze pana cred de cuviinta. Astfel de plecari
sunt Tn marea lor majoritate sortite esecului si, pe
lingd acesta, putem adauga interdictia de a calatori
intr-un anumit spatiu sau in unele state, amenzi sau
zile privative de libertate.

Efectele migratiei la nivel international sunt
variate si se pot imparti n efecte pozitive §i efecte
negative. Efectele pozitive sunt in general acceptate
de catre toatd lumea. Migratia poate iInsemna pentru
statul beneficiar un cistig pentru piata muncii prin
ocuparea unor locuri de munca pe care proprii ceta-
teni nu le doreau. Si asta din diferite motive: pentru
ca erau prost remunerate, pentru ca li se par a fi injo-
sitoare sau sub conditia lor sociala etc. Muncitorul
migrant venit pentru prima data Intr-o tara straina in
vederea obtinerii unui castig mai bun decéat cel din
tara sa de bastind, acceptd de obicei neconditionat
locurile de muncd neocupate de cetdtenii statului
respectiv. Si, uneori, accepta chiar sa lucreze pentru
un salariu mai mic, mai multe ore, sau fara a bene-
ficia de protectie sociald. De multe ori statul stie
acest lucru, dar se face ca nu vede intrucat treburile
pe care trebuiau sa i le facd proprii cetateni le fac
muncitorii migranti la un pret mult mai mic. Este un
fel de politica de stat aceasta practica si este accep-
tatd de multe din statele industrializate ale momen-
tului. Faptul c@ nu pot recunoaste acest lucru nu le
impiedica sa beneficieze de rezultate.

Prezenta migrantilor pe teritoriul unui stat poate
duce laun schimb cultural intre populatii, la Tnsusirea
unor idei, concepte si atitudini pozitive, pot duce la
strangerea legaturilor inter etnice §i Intre popoare, la
o mai buna Intelegere a modului de viata. Tarile ale
caror cetateni intra in contact profita de cunostintele
tehnologice ale celorlalti si le Tmbunatatesc, ducand
spre progres si dezvoltare fard sa plateasca know-
how-ul acestora.

Astfel, tarile dezvoltate beneficiaza de cunostin-
tele unui numar de persoane cu educatie superioara
din tari slab dezvoltate sau in curs de dezvoltare,
tari ale caror economii nu reusesc de fapt sa utili-
zeze aceste persoane pe piata muncii proprie. Nu de
putine ori acestia sunt someri sau, mult mai des, sunt
incadrati sau angajati sub calificarea lor. A permite
acestor oameni sd migreze poate fi benefic nu doar
pentru ei, ca indivizi, ci si pentru tarile cu care intra
in contact pentru tara de origine care beneficiaza de
banii si bunurile pe care acestia le trimit acasa.

Efectele negative ale migratiei sunt mult mai
vizibile, iar gradul lor de acceptare, ca revers al
efectelor pozitive, este ca si inexistent. Migratia in
piata muncii poate avea ca efect cresterea numarului
de someri pentru o tarad prin ocuparea locurilor de
munca de catre muncitorii migranti. Patronii, in baza
reguli cererii si ofertei, vor accepta lucratorul care
munceste mai mult, cere bani mai putini, conditii
de munca mai putine, drepturi sociale mai mici etc.
Cresterea numdrului de someri este cealalta fatd a
monedei pe care statul trebuie s o accepte sau sa-i
faca fata.

Intalnirea a doud sau mai multe influente cultu-
rale, reprezentate de cetdteni etnic diferiti, poate
genera scantei ce se pot transforma in adevarate
conflicte inter etnice, care pot sa degenereze in
dezordini si revolte publice. Comasarea in anumite
zone urbane sau rurale a unor populatii migratoare
poate duce cu usurintd la nerespectarea ordinii
publice si a institutiilor statului. Securitatea publica
este pusd 1n primejdie atunci cAnd migrantii, rimasi
farda locuri de muncd sau nemultumiti de cistigu-
rile realizate, se dedau la comiterea de infractiuni.
Nu trebuie uitat faptul ca, pe lingd persoanele care
isi parasesc tarile in vederea realizarii prin munca
cinstitd a unor cistiguri, pleacd si indivizi aflati
in conflict cu legea si care, deseori in asociere cu
acelasi gen de persoane din statul primitor, comit tot
felul de infractiuni sau incalcari ale legii.

Presa Intregii lumi abunda de stiri despre migranti
care abuzeaza de dreptul de rezidentd, lucreaza in
economia subterand sau formeaza retele criminale
care se angajeaza In furturi, tilharii, prostitutie si
cersetorie. Desi numarul celor implicati in astfel de
activitati este mult mai mic comparativ cu cei care
muncesc legal, incalcarile legii sunt repede preluate
de mass-media in cautare de senzational, iar radi-
calizarea opiniei publice a dus nu de putine ori la
schimbari de guverne si la alegerea unor partide
care nu demult treceau ca extremiste.

Nu trebuie neglijate si problemele de sanatate
publicad pe care le implicd migratia. Populatiile
migratoare aduc cu ele, pe linga lucrurile bune, si
boli sau maladii pe care le raspindesc in drumul lor
in tari In care acestea sunt eradicate sau tinute sub
control de catre autoritati. Aceleasi populatii trans-
porta si insecte sau boli ale plantelor sau animalelor,
boli care pot genera epidemii in masa.

Una dintre solutii: Cetatenia europeana. Ceta-
tenia reprezinta legatura politica si juridica dintre o
persoand fizica si un stat, legdturd care genereaza
drepturi si obligatii reciproce. Statul isi exercitd
suveranitatea sa asupra propriilor cetdteni si atunci
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cand acestia se afla pe teritoriul altor state.? Tratatul
asupra Uniunii Europene introduce in Tratatul de
la Roma pentru prima data termenul de “cetatean”
odatad cu angajamentul solemn, dupa care Uniunea
se constituie ca o Uniune intre popoare. Art.8 par.1
din Tratat prevede cd se instituie o cetitenie a
Uniunii, iar In continuare se precizeaza ca cetatean
al Uniunii este orice persoand avand nationalitatea
unui stat membru; potrivit par.2 al aceluiasi articol,
toti cetatenii Uniunii se bucura de drepturi si sunt
supusi obligatiilor prevazute in Tratat. Cetatenia
Uniunii fiind reglementatd de Tratatul instituind
Comunitatea Europeand, inseamnd cd cetatenia
Uniunii va fi supusa regulilor de procedurd preva-
zute de acest tratat si, mai ales, va fi supusa contro-
lului Curtii de Justitie.

Notiunea de cetitenie europeana isi are originea
in documentele Consiliului European de la Fontain-
bleau (1984). Anterior, cu prilejul intalnirii sefilor
de state si guverne de la Paris (10-11 decembrie
1974) se realizase acordul de constituire a unui grup
de lucru care urma sa studieze conditiile si terme-
nele in care se vor putea acorda, pentru cetatenii
celor noua state membre in momentul respectiv,
drepturile speciale provenite din calitatea de ceta-
tean al statelor membre ale Comunitatilor.

Dupa incheierea lucrarilor Grupului de lucru,
acesta a inaintat Consiliului European, intrunit
in sedintd la Fontainbleau un raport cu privire la
aceasta problema. Pana in acel moment, in docu-
mentele respective nu se conturase nimic despre
institutia cetdteniei europene. Aceastd problema
a fost reluatd cu prilejul reuniunii de la Dublin a
Consiliului European (1990), cand s-a avut in vedere
instituirea unei cetatenii comunitare. Pe baza acestei
cetatenii urma sa se recunoasca unele drepturi poli-
tice si sociale pentru cetdtenii statelor membre ale
Uniunii Europene, ca un suport al Uniunii politice
care urma si se creeze. In aceastd viziune initiala,
cetdtenia europeand nu insemna o contopire a iden-
titatilor nationale, ci reprezenta numai o modalitate
mai bund de comunicare intre aceste identitati.

In prima faza s-a avut in vedere mai ales libera
circulatie a persoanelor. Ulterior, s-a considerat ca
cetatenia europeand trebuie sd se refere in finalul
constructiei comunitare si la acordarea de drepturi
care pot fi exercitate fara a tine seama de frontiere
side alte limitari de natura nationala. Dupa indelun-
gate discutii si exprimarea mai multor puncte de
vedere in legdtura cu aceasta chestiune, Consiliul
European de la Maastricht din 9-10 decembrie 1991
a formulat doud concluzii esentiale: recunoasterea

2 Coman F., Drept international public, editia a 2-a,Editura

Universul Juridic, Bucuresti, 2005, p.201.

unei duble cetatenii si atribuirea de drepturi cetate-
nilor comunitari, fard sa se tind seama de cetatenia
acestora.

In legitura cu recunoasterea dublei cetitenii,
Consiliul a decis cd desi orice persoana are, de
reguld, cetdtenia statului sau, care ii confera anumite
drepturi si obligatii, aceasta nu exclude existenta
unei cetdtenii comunitare ca un complement al
cetateniei nationale §i nu ca o substituire a acesteia.
Cetateanul Uniunii raimane mai departe cetdtean al
tarii sale, cetatenie stabilitd conform normelor juri-
dice interne.

Aceasta concluzie a fost intaritd si prin modul
de formulare a art. F paragraful 1 din Tratatul de la
Maastricht, care subliniazd ca: “Uniunea respecta
identitatea nationald a statelor membre ale caror
sisteme guvernamentale sunt fondate pe principiile
democratice”.

Dupa cum sustine doctrina, din analiza preve-
derilor Constitutiei Europene® rezulta ca aceasta se
situeaza pe linia Tratatului de la Amsterdam privind
plasarea politicii europene pentru migratia legala in
contextul administrarii fluxurilor de migranti si a
credrii unei baze legale clare pentru integrarea ceta-
tenilor statelor terte.

Rolul Uniunii Europene este acela de a acorda
sprijinul necesar infaptuirii acestei politici, compe-
tenta primara de rezolvare revenind statelor membre,
in timp ce Uniunea rezolva numai problema in
legdturd cu admiterea si rezidenta, materie in care
Uniunea stabileste reguli obligatorii pentru toate
statele membre.

In felul acesta, Constitutia Europeand introduce
o schimbare a modului de a utiliza procedura code-
ciziei in cazul actelor normative si a actelor norma-
tive cadru comunitare referitoare la migratie. in
mod concret, Constitutia incorporeaza prevederile
Tratatului de la Amsterdam privind: cooperarea in
scopul armonizarii legislatiei nationale in ceea ce
priveste conditiile de intrare si sedere a cetdtenilor
statelor terte; asigurarea tratamentului egal cetate-
nilor statelor terte care sunt rezidenti pe teritoriul
unuia dintre statele membre si initierea unei politici
de integrare mult mai puternice*.

Uniunea isi propune Insa sa transforme aceste
politici intr-un model optim, folosind urmatoarele
procedee:

dezvoltarea unor modele de schimb de infor-
matii. Programul de la Haga prevede crearea unui

3 Duculescu, V., Cilinoiu, C., Ratificarea tratatelor de la

Maastricht i Amsterdam si unele implicatii pe planul dreptului
constitutional // Revista de Drept Comercial nr. 7-8/1999, p.
23-25.

Duculescu, V., Dreptul integrarii europene, Tratat elementar,
Editura Lumina Lex, Bucuresti, 2003, p. 43-59.
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,web-site” accesibil pe internet in acest scop (de
pilda: site-ul ,,Migration Policy Group”, European
Migration Information Network (EMIN), reteaua
europeana de informatii privind migratia, COMPAS
— Centrul privind migratia, politicile si societatea,
centru britanic organizat de catre mediul academic
din Oxford, Consiliul de cercetare economica si
sociala;

elaborarea unui set de principii de bazi. In acest
scop, Consiliul European a adoptat, la data de 19
noiembrie 2004, un asemenea ansamblu de principii
de baza, prin care se subliniazd in esenta ca inte-
grarea presupune respectarea si mentinerea valo-
rilor fundamentale europene;

promovarea celor mai bune practici ale statelor
membre. Comisia a publicat, in noiembrie 2004, un
Manual de integrare, volum ce enumera si dezvolta
cele mai bune experiente Inregistrate de catre statele
membre. O noud editie a acestui Manual va fi elabo-
ratd in anul 2006. Consiliul European de la Salonic
si-a exprimat opinia privind politicile nationale
in acest domeniu, subliniind cd acestea ar trebui
conduse si coordonate intr-un cadru coerent.

Pe baza acestui mod de abordare, Uniunea’® a
adoptat un ansamblu de masuri, dintre care amintim:

in sfera financiara, Comisia a lansat, la 26 iunie
2003, un program destinat finantarii unor proiecte
pilot care se referd la integrarea migrantilor. Acest
program beneficiaza de 4 milioane euro pentru trei
ani si are ca scop actiuni pentru educarea migran-
tilor;

in plan legislativ, existd numeroase acte norma-
tive care faciliteaza integrarea membrilor de familie
ai migrantilor, un exemplu 1l constituie Directivele
privind reunificarea familiilor. Aceste directive
acorda independent dreptul de sedere unui membru
de familie dupa cinci ani de sedere legala, ceea ce
ii permite acestuia dreptul de a raméane pe teritoriul
statului membru, chiar daca dreptul solicitantului de
sedere inceteaza;’

in plan institutional, Uniunea, in cadrul efortu-
rilor depuse, a reusit crearea unei retele europene
privind migratia, responsabild cu observarea feno-
menului din toate punctele de vedere si care sa
studieze toate dimensiunile acestui fenomen.

Experienta in acest domeniu a unor state merita
sa fie analizatd mai profund. In Germania, spre
exemplu, problema migratiei si a angajarii pe
termen scurt a cetdtenilor statelor terte are o lunga

> Marcu, V., Mecanismele internationale de garantare a drep-
turilor omului, Editura Plus, Deva, 1998, p. 27; Marcu, V.,
Diaconu, N., Tratat de drept institutional comunitar, Edit.
Lumina Lex, Bucuresti, 2002, p.15- 45.

¢ Concluziile Consiliului European de la Bruxelles din 14
octombrie 2002.

si complexa istorie. Dezbaterile privind problemele
migratiei au depasit cotele obisnuite, atingdnd medii
extrem de vaste si atrdgand interesul unui numaér
mare de persoane. Pana in anul 1980, aceasta poli-
tica era In legaturd cu dezvoltarea pietei de munca;
la sfargitul anilor ’80 se discuta despre impactul
negativ pe care 1l au migrantii asupra sistemului de
asigurari sociale.

La sfarsitul anilor *90, cativa economisti (Vogel,
1996 si Loeffeholz, 2001) au subliniat efectele pozi-
tive asupra performantei economice’ a Germaniei,
ca urmare a migratiei.

In doctrina germani s-a sugerat ci este timpul
pentru o reforma substantiald Tn domeniul migra-
tiei, reforma care ar trebui sa deschida caile pentru
migratia fortei de munca in conditiile declinului
demografic, respectiv a mbatranirii populatiei
active. Din punct de vedere legislativ, cea mai
importantd agentie responsabild cu elaborarea si
implementarea legilor privind migratia (reglemen-
tari privind admiterea, refuzul intrarii, acordarea
permiselor) este guvernul federal, responsabilitatea
apartinand Ministerului Federal de Interne.

Initiativa legislativa apartine guvernului federal,
ministerul Tncercand sa transpuna in viata propune-
rile reprezentantilor Parlamentului, Bundestag-ului.

Landurile germane au o importantd semnifica-
tiva exercitata prin cei 16 reprezentanti din cea de-a
doua Camera a Parlamentului, Bundesrat. In timp
ce legile federale privind migratia precum si direc-
tivele europene sunt in responsabilitatea statului
federal, landurile se bucura de posibilitatea de inter-
pretare si aplicare a legilor federale si ale actelor
comunitare.

Din punct de vedere al interpretarii si aplicarii
legislatiei, principala putere o detin landurile si
autoritatile locale. Datorita acestui fapt, existd o
diversitate de solutii si modalitati practice de rezol-
vare in diferite landuri pentru acelasi caz.

Conform prevederilor dreptului german, compe-
tenta in materie de drepturi si obligatii ale migran-
tilor o detin instantele de contencios administrativ.
Acestea, de multe ori, corecteazd deciziile adop-
tate de autoritatile administratiei locale. Acordarea
permiselor de munca tine de competenta oficiilor de
munca legale subordonate agentiei de munca fede-
rale.

Administrarea fondurilor pentru integrarea
migrantilor revine in competenta a patru minis-
tere: Ministerul Federal pentru Munca si Economie
(gestioneaza fondurile destinate integrarii sociale si
profesionale); Ministerul Federal pentru Familie,

7 Germania—Raportul anual privind migratia, Grupul pentru

Politica privind Migratia, mai 2003.
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Persoane Varstnice, Femei si Tineret (acorda fonduri
pentru programele care sprijind educatia, stabi-
lizarea sociala a tinerilor si batranilor care provin
din randul migrantilor); Ministerul Federal pentru
Educatie si Cercetare (furnizeaza mijloace finan-
ciare pentru etnicii germani, refugiatii si azilantii,
al caror statut este acceptat) si Ministerul Federal
de Interne care detine fonduri destul de restranse
alocate pentru invatarea limbilor strdine de catre
migranti. Principalul sprijin financiar, din punct de
vedere al resurselor, se afla la nivelul landurilor si
al agentiilor locale.

Conform principiului subsidiaritatii, programele
comunitare sunt aplicate de organizatii non-guver-
namentale si nu de autoritatile publice. In ceea ce
priveste verificarea aplicarii i respectarii legisla-
tiei, aceastd competentd apartine politiei, in general
cea a landurilor. Politia este responsabild cu cerce-
tarea tuturor delictelor savarsite de migranti si cu
arestarea acelora fara permis de sedere?.

La interferenta tuturor acestor niveluri de compe-
tentd si decizie existd o agentie organizata, repre-
zentata la cele trei niveluri: central, federal si local
si anume Comisariatul pentru Problemele Strainilor,
institutie care nu are competentd legislativa sau de
interpretare si aplicare a prevederilor legale.

Aceastd structura are atributii sd examineze
activitatile desfasurate de autoritatile publice si sa
informeze persoanele interesate despre drepturile si
obligatiile strdinilor. Comisarii pregatesc si prezinta
in mod regulat rapoarte referitoare la problemele
strainilor, fac propuneri in domeniu §i comenteaza
evenimentele in derulare, tendintele, programele, in
general, evolutiile in materie.

Asa cum rezultda din cele ardtate, politica
germand in materie de migratiune este extrem de
fragmentata, ceea ce justifica propunerile exprimate
la nivel european si anume, de a exista o coordonare
mai bund a metodelor si a practicilor in domeniu.
In Spania, dezbaterile privind problematica migra-
tiei si punctele de vedere diferite exprimate au atras
atentia opiniei publice intr-o masura insemnata. Se
discutd, in special, problema migratiei’ in contextul
imbatranirii populatiei, a declinului demografic si al
pietei muncii.

In Italia, discutii de mare amploare asupra
migratiei in vederea rezolvarii problemelor legate
de locul de munca au avut loc la sfarsitul anilor
’80, in special in conditiile create de destramarea

8 Moca, Gh., Drept international public, vol. I, Universitatea

Bucuresti, 1989, p. 17-67.

Duculescu, V., Protectia Juridica a Drepturilor Omului, Editura
Lumina Lex, Bucuresti, 1998, p. 57-73; Geamanu, G., Drept
international public, vol. I, Editura Didactica si Pedagogica,
Bucuresti, 1981, p. 51-100.

regimurilor din Europa de est. Din punct de vedere
legislativ, Italia era complet nepregatita sa faca fata
fluxurilor de migratiune, legislatia In acest domeniu
datand din anul 1930. Dupa 1990, un numar mare
de legi au fost elaborate si adoptate, inclusiv legea-
cadru din 1998, modificata semnificativ in 2002.
Dupa anul 1995, pe agenda dezbaterilor publice si
politice a aparut si problema migratiei.

Politica italiand in materie de migratie tinde sa
fie o politica pe termen scurt, dat fiind instabilitatea
guvernelor de coalitie, care fac dificila planificarea
politica pe termen lung. Presiunile pentru realizarea
unei strategii Tn materie de migratiune vin de la
acele organizatii preocupate sd protejeze interesul
economic, in special asociatiile patronale, sindica-
tele si sistemul national de pensii.

Modelul parteneriatului social (angajatori si
sindicate mediati de Guvern) rdmane extrem de
puternic in Italia. In acest context, dezbaterile
privind piata muncii si implicit migratia, sunt domi-
nate de acesti factori. Institutiile care joacd un rol
important in Italia sunt ONG-urile si Biserica cato-
lica.

Alte entitati implicate in adoptarea unor decizii
privind migratia sunt: sindicatele (CGIL, CISL si
UIL), care reprezinta si interesele migrantilor; asoci-
atiile patronale (CONFINDUSTRIA, CONFARTI-
GIANATO sau CNA); principalele asociatii care
lucreaza pentru asistenta strainilor (CARITAS;
ARCI, CRUCEA ROSIE ITALIANA), autoritatile
administrative locale, in special cele responsabile
pentru servicii sociale; partidele politice si asocia-
tiile migrantilor.

Ministerul Bunastarii este, de asemenea, o
autoritate responsabild in Italia pentru reglemen-
tarea pietei muncii si pentru finantarea initiativelor
sociale.

Unitatile teritoriale ale serviciilor de ocupare
a fortei de munca furnizeaza ministerului estimari
pentru calcularea cotelor anuale, iar ministerul
furnizeaza autoritatilor locale fonduri pentru inte-
grarea migrantilor in societate. Ministerul de Interne
este responsabil pentru reglementarea migratiei, in
general. El coordoneazd Politia, care elibereaza
permisele de sedere; prefecturile, care gestioneaza
problemele de securitate locald si aplicd legislatia
in domeniu, precum si Consiliile locale de migratie.

Pe langa toate aceste organisme mai exista si un
numar semnificativ de institutii la nivel national si
local, responsabile pentru monitorizarea tendintelor
de migratie si implementarea politicilor in domeniu.
Legea privind regimul strainilor 1n Italia din 1998 a
creat trei organisme nationale: Comisia pentru Poli-
tica de Integrare, la nivelul Ministerului Afacerilor
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Sociale; Organizatia Nationald de Coordonare, in
cadrul CES-ului italian (CNEL); un consiliu special
consultativ la nivelul Cancelariei primului-ministru
(CONSULTA). Au fost create, de asemenea, la
nivelul fiecarei provincii, Consiliile locale pentru
migratie, subordonate prefectului.

Comisia pentru Politica de Integrare este respon-
sabila pentru pregétirea rapoartelor anuale privind
migratia si pentru furnizarea de studii §i cercetari,
fiind alcatuitd din reprezentanti guvernamentali si
experti. CONSULTA (Consiliul special consultativ)
este alcatuit din reprezentanti ai partenerilor sociali
si ai societatii civile, experti guvernamentali, repre-
zentanti ai autoritatilor locale si are un statut consul-
tativ. Acestia se Intrunesc periodic pentru a dezbate
probleme de interes in domeniul migratiei.

CNEL-ul coordoneaza activitatea autoritétilor
locale si a asociatilor sindicale, a patronatelor si a
altor experti. In cadrul acestuia functioneaza grupuri
de lucru care elaboreaza documente strategice,
principii de coordonare prezentate ulterior in mod
formal Guvernului, pentru promovarea initiativelor.

Consiliile Locale de Migratiune sunt organi-
zate la nivelul fiecdrei provincii i au ca atributii
analiza tendintelor fenomenului migratiei, elabo-
rarea programelor pilot si a celor de integrare a
migrantilor. Acestea sunt organizate sub autoritatea
prefectului si nu a presedintelui de provincie care
este ales, ceea ce creeaza unele dificultati la nivelul
decizional. Ministerul de Interne furnizeaza instruc-
tiuni pentru modul de organizare al fiecarui consiliu,
numarul de reprezentanti al acestora variind de la 9
la 50 de membri.

In Franta discutiile care au loc in jurul proble-
maticii migratiunii au scos in evidenta trei cerinte
ale acestui fenomen: securitate, verificare si control
sever. Problemele migratiei au luat o amploare
deosebita incepand cu perioada 1980-1990, cand
Franta a devenit o tard tintd pentru migratiune,
chiar dacd au existat unele rezerve din partea auto-
ritatilor pentru realizarea, ca urmare a unei politici
eficiente privind migratia, ca urmare a afirmarii
conceptului de identitate nationald si a temerii ca
strdinii constituie o amenintare pentru procesul de

integrare a migrantilor deja acceptati. Din cauza
acestor rezerve, Franta a oprit In mod oficial fluxu-
rile de cetateni straini angajati cu contract de munca
inca din 1974, pentru o durata de 20 de ani. Cu toate
aceste restrictii, la nivel european, Franta este consi-
derata ca fiind al doilea stat tintd pentru migratiune,
avand 3,3 milioane de strdini, ceea ce reprezinta
5,6% din populatia totala.

Una dintre caracteristicile gestiondrii fenome-
nului de migratie In Franta o constituie fragmen-
tarea mecanismelor guvernamentale §i neguverna-
mentale responsabile 1n acest domeniu.

Asa cum se prevede In Raportul national privind
migratia, la nivel guvernamental exista trei minis-
tere responsabile cu problemele migratiei: Minis-
terul de Interne, in problemele legate de rezidenta si
azil, care colaboreaza cu OMI; Biroul International
pentru Migratii responsabil cu politica de recrutare
anoilor migranti si implementarea politicii de retur-
nare; Ministerul Afacerilor Externe pentru toate
problemele legate de viza si intrare pe teritoriul
national; Ministerul Afacerilor Sociale, Muncii si
Solidaritatii in toate problemele legate de politica de
integrare a migrantilor si lupta Tmpotriva discrimi-
ndrii i are in subordine Biroul Central pentru Popu-
latie si Migratiune si FASILD (Fondul de Actiune
Sociala pentru Integrare si Antidiscriminare).

Romaénia isi aduce contributia la solutionarea
problematicii migratiei 1n contextul indeplinirii
criteriilor de aderare la Uniunea Europeana si,
implicit Republica Moldova, prin indeplinirea crite-
riilor de aliniere la exigentele europene in materie de
circulatie a persoanelor si anume: armonizarea poli-
ticii §i practicii in materia acordarii vizelor cu cele
ale statelor Uniunii Europene; punerea in aplicare a
unui sistem eficient de actiune pe linia combaterii
descurajarii sederii ilegale a strainilor; crearea unui
sistem de centre primire, triere si cazare temporara a
strainilor depistati cu sedere ilegala si care urmeaza
sd fie returnati in tarile de origine sau de plecare;
dezvoltarea cadrului juridic bilateral care sa permita
returnarea sau reintoarcerea voluntard a migrantilor
ilegali 1n tdrile de origine; cooperarea cu organis-
mele internationale cu activitate In domeniu.

Copyright© Sandu FRANGULEA, 2010.
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DREPTURILE FEMEII IN REGLEMENTARILE
INTERNATIONALE UNIVERSALE

Veronica TARLEV"

MEKAYHAPOJIHO-IIPABOBBIE IIOJTOXKXEHUA
PEI'VIAMEHTUPYIOLIUE ITPABA KEHIIIUH

IIpoyecc 3axkpennenus npag JHceHWUH Ha MeNCOYHAPOOHOM YPOGHe Obll QONSUM U YNOPHBIM, HAYUHASL C
nPoBo32iaenus OeKIapayuil 0 NPUHYURAX MHOUMU CYUWeCMEYIOUWUMU DEMUHUCIICKUMU OBUNCEHUSMU,
6N10Mb 00 PazpabomKu COOMBEEMCMBYIOUUX MENCOYHAPOOHBIX HOPM OO pyKkosoocmeom OOH.

Tpunyun pagencmea mencoy MYICUUHAMU U IHCCHWUHAMY, SGUSUUUTICS OCHOBOU MENCOVHAPOOHO
3aWUmol Npas HceHWUH Obll 3aKpenien 8 obujell OOKMpUHe NPaeg Yel08eKa U NOAYYUL C80€ dalbHeluee
passumue 8 pamrax MexicOyYHapoOOHO20 COMPYOHULECMBA NO BONPOCAM 3AUUMbL NPAG PA3IUUHBIX COYU-
anbHwix epynn. Meoicoy mem ObLIU NOONUCAHBL MENCOVHAPOOHBLE D02080PbI, Pe2YIUPYIoUUe OCHOBONONAA-
rouue 0NPOCHL NPAB HCEHWUH, CPeOU KOMOPLIX BANCHOE MeCmo omeedeHo Koneenyuu o TuKkeuoayuu 6cex
GPopm OUCKpUMUHAYUU 8 OMHOULEHUU HCEeHWUH. B 0anHotl cmambe aemop anaiuzupyem YHUGepCaibHvle
MEACOYHAPOOHO-NPABOBbIE D02080PbL, 3AKPENIIAIOUWUE OCHOBHBIE NPABA IHCCHUJUH.

INTERNATIONAL LEGAL PROVISIONS REGULATING THE RIGHTS OF WOMEN

The process of affirming women’s rights internationally was one long and hard, starting from the proc-
lamation of statements of principles by many existing feminist movements in various states, until the devel-
opment of relevant international rules under United Nations auspices.

Besides that was enshrined in the common doctrine of human rights, gender equality principle under-
pinning international protection of women'’s rights institution was subsequently developed through inter-
national cooperation on the protection of rights of different social groups, being adopted for this purpose
a series of international treaties governing specific detail the various situations related to the problem
concerned, a special place being awarded to that effect to the 1979 Convention on the elimination of all
forms of discrimination against women. In this article the author tries to analyze the universal international
regulations which enshrines women’s rights.

Momentul crucial in crearea institutiei protec-
tiei internationale a drepturilor femeii 1-a consti-
tuit crearea In 1945 a Organizatiei Natiunilor Unite
(ONU). Principiile nediscriminarii si egalitatii Intre
barbat si femeie au fost foarte clar exprimate inca
de la cele doua Conferinte internationale (de la
Dumbarton Oaks si San Francisco) care au elaborat
Carta Organizatiei Natiunilor Unite. Ele au fost apoi
enuntate, reiterate si dezvoltate atit in instrumente
cu caracter general, cit si in instrumente specifice
asupra drepturilor femeii.

Carta Organizatiei Natiunilor Unite, adoptata
la 26 iunie 1945, este primul si cel mai important
instrument international, care, in preambul si In sase

* Veronica TARLEV — doctorand la IISD al ASM.

articole!, defineste statutul juridic al femeii. Astfel,
dupa ce in preambulul Cartei, popoarele Natiu-
nilor Unite proclama credinta lor in: ,,egalitatea in
drepturi a barbatilor si femeilor”, art. 1 anunta ca
unul din scopurile fundamentale ale O.N.U. este
dezvoltarea si Incurajarea ,, respectarii drepturilor
omului, a libertatilor fundamentale pentru toti, fara
distinctie de rasd, sex...””.

Potrivit art. 8 ,, nici o distinctie nu va fi impusa
de Organizatie accesului barbatilor si femeilor in
conditii egale, la toate functiile, in organele sale
principale §i subsidiare”, iar articolele 13, 55 si 76
impun statelor membre obligatia de a respecta drep-

' Articolele 1, 8, 13, 55, 56 si 76 ale Cartei Organizatiei Natiu-
nilor Unite / www.onuinfo.ro/documente_fundamentale/.

2 Maxim, ., O.N.U.: 4 decenii, Editura Politica, Bucuresti, 1986,
p. 172.
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turile omului si libertatile fundamentale ,, pentru
toti, fara distinctie de rasa, sex...”

In acelasi context, savantul E.V. Seagrovet
sustine ca ,, Carta ONU, fiind unul dintre documen-
tele centrale ale dreptului international care actio-
neaza la nivel universal creeaza baza pentru elabo-
rarea unor prevederi clare si cuprinzdtoare care
fixeaza principiul respectarii drepturilor si liberta-
tilor fundamentale ale omului, principiul nondiscri-
minarii pe motiv de sex, principiul egalitatii gender
(ultimul reprezentind baza elaborarii tuturor
normelor din cadrul institutiei respective).’”

Documentul international care marcheaza
inceputul unei noi etape in domeniul egalitatii
gender este Declaratia universala a drepturilor
omului (DUDQO), adoptatd la 10 decembrie 1948
de Adunarea Generald a ONU, care reprezintd un
document politic ce aseaza egalitatea in drepturi
la baza drepturilor si libertitilor omului. in pream-
bulul sau DUDO proclama: ,, Considerind ca recu-
noasterea demnitatii inerente tuturor membrilor
familiei umane si a drepturilor lor egale si inali-
enabile constituie fundamentul libertatii, dreptatii
si pacii in lume...”. Declaratia declara ca ,, Toate
fiintele umane se nasc libere §i egale in demni-
tate §i in drepturi” (art. 1); ,, Fiecare persoand se
poate preleva de toate drepturile si de toate liber-
tatile proclamate in prezenta Declaratie, fara nici o
deosebire, in special de rasa, de culoare, de sex, de
limba, de religie, de opinie politicd sau de orice alta
opinie, de origine nationald sau socialda...” (art. 2)°.

De mentionat ca, desi DUDO poarta un caracter
de recomandare, in timp prevederile acesteia au
inceput sa fie acceptate ca fiind etaloane juridice in
domeniul protectiei drepturilor omului. Gratie prac-
ticii statelor acestea s-au transformat in norme ale
dreptului international general pe care statele nu sint
in drept sa le ignore®. Pe linga principiul egalitatii
in drepturi a barbatilor si femeilor, DUDO consacra
si principiul respectdrii drepturilor si libertétilor
fundamentale ale omului, principiu de o importanta
majord pentru institutia protectiei internationale a
drepturilor femeii, ca parte componenta a protectiei
internationale a drepturilor omului.

3 Csrposeu, E.B., @opmuposanue uncmumyma medxncoyna-

POOHOIL 3awumpl npas dxcenuyur //TIpodbnemsl yrpasieHus No2
(23),2007, c. 145.
4 Preambulul Declaratiei Universale a Drepturilor Omului din
10.12. 1948.
5 Declaratia Universala a Drepturilor Omului — Rezolutia
Adundrii Generale O.N.U. nr. 217A (I1I), din 10.12.1948. //
Drepturile omului in Republica Moldova, Chisinau, Editura
Garuda-Art, 1998, p.159.
Csarposen, E.B., ®@opmuposanue uncmumyma medxncoyna-
PpooHoil 3auumul npas sxcenwyun //TIpodbaemsl ynpasaerns Ne2
(23),2007, c. 145.

Urmatoarea etapa in ce priveste fixarea princi-
piilor de baza ale institutiei protectiei internationale
a drepturilor femeii a constituit adoptarea de catre
Adunarea Generalda a ONU in 1966 a Pactelor Inter-
nationale 1n materia drepturilor omului’, care, de
asemenea, interzic discriminarea pe motiv de sex.

Preambulul Pactului International cu privire
la drepturile civile si politice instituie principiul
conform caruia: ,,...idealul fiintei umane libere,
bucurindu-se de libertdtile civile si politice i elibe-
ratd de teama si de mizerie, nu poate fi realizat decit
daca se creeaza conditii care permit fiecaruia sa se
bucure de drepturile sale civile si politice, ca si de
drepturile sale economice, sociale sau culturale.”

Concomitent, art. 2 al prezentului Pact prevede
ca ,,Statele — parti la prezentul Pact se angajeaza
sa respecte si sa garanteze tuturor indivizilor care
se gasesc pe teritoriul lor §i tin de competenta lor
drepturile recunoscute in prezentul Pact, fara nici
o deosebire, in special de rasa, culoare, sex, limba,
religie, opinie politica sau orice alta opinie, origine
nationala sau sociald, avere, nastere sau intemeiatd
pe orice alta imprejurare.” O prevedere asemanatoare
este consacrata si in art.2 al Pactului International cu
privire la drepturile economice, sociale si culturale.

In art. 3 al Pactului International cu privire la
drepturile economice, sociale si culturale Statele
parti se angajeaza ‘“sa asigure dreptul egal pe care
il au barbatul si femeia de a beneficia de toate
drepturile economice, sociale si culturale care sunt
enumerate in prezentul Pact”. Pactul International
cu privire la drepturile civile si politice contine in
art.3 o prevedere similard, in care se vorbeste despre
.. dreptul de a se bucura de toate drepturile civile si
politice enuntate in prezentul Pact”. Astfel, suntem
in prezenta nu doar a egalitdtii In drepturi a barba-
tilor si femeilor, dar si a dreptului de a beneficia de
toate drepturile consacrate de catre Pactele din 1966.

In afard de faptul ci fixeazi prevederile de
bazd ale DUDO, Pactul International cu privire la
drepturile economice, sociale si culturale consacra
drepturi sociale foarte importante pentru femei.
Spre exemplu, in art. 6, 7 si 10 ale acestui tratat
este fixat principiul egalitatii in drepturi In cadrul
relatiilor de munca: drepturi egale in angajarea in
cimpul muncii, dreptul la remunerare egald pentru
munca de valoare egala, dreptul la protectia speciala
a maternitatii.

7 Pactul International cu privire la drepturile civile si politice
— Rezolutia Adunarii Generale a O.N.U. nr. 2200A (XXI)
din 16.12.1966; Pactul International cu privire la drepturile
economice, sociale si culturale — Rezolutia Adundrii Generale
O.N.U. nr. 2200A (XXI) din 16.12.1966// Drepturile omului
in Republica Moldova, Chisindu, Editura Garuda-Art, 1998,
p.205.
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Egalitatea in drepturi si in obligatii a sotilor in
relatiile de incheiere a casatoriei, in perioada cédsa-
toriei si in caz de desfacere a acesteea este fixata
in art.23 al Pactului cu privire la drepturile civile si
politice, fapt ce reprezinta o realizare considerabila
in ce priveste egalitatea in drepturi a barbatilor si a
femeilor. Este oportun sa remarcam ca 1n perioada
respectiva in codurile civile si familiale ale majori-
tatii statelor europene se intilnea notiunea de ,,capul
familiei” care presupunea barbatul si care determina
pozitia avantajata a acestuia in perioada casatoriei si
a desfacerii acesteia®.

Astfel, tinem sa remarcam ca Pactele Internati-
onale cu privire la drepturile omului din 1966 au
un rol hotaritor in formarea continutului normelor
internationale din cadrul institutiei protectiei inter-
nationale a drepturilor femeii. Odata cu adoptarea
Cartei Internationale a drepturilor omului, comu-
nitatea internationald a realizat faptul ca protectia
internationala a drepturilor femeii reprezintd un
element necesar al protectiei internationale a drep-
turilor si libertatilor fundamentale ale omului.

In afard de faptul ca a fost consacrat in cadrul
doctrinei comune a drepturilor omului, principiul
egalitdtii gender care sta la baza institutiei protec-
tiei internationale a drepturilor femeii a fost ulterior
dezvoltat si 1n cadrul cooperdrii internationale in
materia protectiei drepturilor unor grupuri sociale
distincte. Baza juridicd a unei asemenea cooperari
este constituitd din Conventia din 1952 cu privire
la drepturile politice ale femeii, Conventia din 1957
cu privire la cetdtenia femeii casatorite, Conventia
din 1979 asupra eliminarii tuturor formelor de
discriminare fata de femei etc.

Astfel, dupa cum si-a propus, ONU, a recurs
la elaborarea instrumentelor specializate in acest
domeniu. Astfel la 20 decembrie 1952, Adunarea
Generala, prin Rezolutia 640/VII a adoptat
Conventia asupra drepturilor politice ale femeii,
care a intrat Tn vigoare la 7 iulie 1955.

Traducind in viata principiul enuntat in pream-
bulul Cartei ONU referitoare la egalitatea in drepturi
a barbatului cu femeia Conventia asupra drepturilor
politice ale femeii este primul tratat international cu
vocatie universald care defineste statulul juridic al
femeii in societate.

Articolele 1, 2 si 3 din Conventie enuntd urma-
toarele drepturi specifice ale femeilor:

— Dreptul la vot la toate alegerile, in conditii de
egalitate cu barbatii, fard nici o discriminare;

— Femeile vor fi eligibile, in conditii de egali-

Csarposen, E.B., @opmuposanue uncmumyma medxncoyna-
PpooHoil 3awumul npas sxcenwyun //TIpodaemsl ynpasiaexns Ne2
(23), 2007, c. 146.

tate cu barbatii in toate organismele publice alese,
constituite in virtutea legislatiei nationale, fara nici
o discriminare;

— Femeile vor avea, In conditii egale, acelasi
drept ca si barbatii de a ocupa orice post public si de
a exercita oricare din functiile publice stabilite pe
baza legislatiei nationale, fara nici o discriminare.

Pentru a urmari modul in care Conventia este
aplicatd de statele parti, Consiliul Economic si
Social a initiat un sistem de rapoarte. Astfel, prin
Rezolutia 504/XVI din 23 iulie 1953 Consiliul a
cerut tuturor statelor parti la conventie sd prezinte,
odata la 2 ani, informatii asupra masurilor pe care
le-au luat pentru a pune 1n aplicare dispozitiile
conventiei.

Prin Rezolutia sa nr. 9618/XXXXVI din 12 iulie
1963, Consiliul a cerut asemenea informatii statelor
care nu sint parti la Conventie si a invitat guver-
nele statelor parti sa furnizeze Secretarului general
al ONU informatii indicind dacd femeile au fost
alese sau nu in Parlamentul national sau dacid au
fost numite in importante posturi administrative,
juridice sau diplomatice.

Invitatia a fost reiteratd prin Rezolutia 1068/
XXXXIX din 16 1ulie 1965, iar din 1972 sistemul
rapoartelor privind aplicarea Conventiei a fost
integrat Tn noul sistem largit care a inceput sa fie
prezentat dupa un ciclu quadrienal®.

Drepturile politice ale femeii au fost largite in
1966, la cele trei categorii enuntate in Conventia
din 1952 adaugind altele prin articolul 25 din Pactul
International cu privire la drepturile civile si poli-
tice. Prin acest articol s-a extins interdictia discri-
minarii prevazuta in articolul 2 si a dispus ca ,,orice
cetatean” are dreptul si posibilitatea, fara nici una
din aceste discriminari mentionate 1n acel articol si
fara restrictii nerezonabile:

— sd ia parte la ,,conducerea treburilor publice”,
fie direct fie prin intermediul unor reprezentanti
liber alesi;

— sa aleaga si sa fie ales, in cadrul unor alegeri
periodice, oneste, cu sufragiu universal si egal si cu
scrutin secret, asigurind exprimarea libera a vointei
alegatorilor;

— sd aiba acces, 1n conditii generale de egalitate,
la functiile publice din tara sa.

In scopul inlocuirii principiului traditional al
,unitatii familiei”, enuntat in Conventia de la Haga
din 1930 privind anumite probleme relative la
conflictele de legi asupra cetateniei cu cel al ,,inde-
pendentei cetateniei femeii” in raport cu cetatenia
barbatului si de a proteja femeia césatoritd cu un

®  Closcd, 1., Suceava, L., Tratat de drepturile omului, Editura

Europa Nova, Bucuresti, 1995, p. 179.
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strdin, ca ea sa nu devind apatrida in mod automat
ca urmare a casatoriei, a divortului sau in cazul in
care sotul isi schimba cetatenia in timpul casato-
riei, la 29 ianuarie 1957 a fost adoptatd Conventia
asupra nationalitatii femeii cdsdtorite, In vigoare
din 11 august 1958.

Acest drept a fost consacrat mai intli in articolul 15
din Declaratia universald a drepturilor omului, potrivit
caruia ,,orice individ are dreptul la o cetatenie” $i
,,nimeni nu poate fi in mod arbitrar lipsit de cetatenia
sa, nici de dreptul de a-gi schimba cetatenia”.

Prin normele articolelor 1, 2 si 3 ale Conventiei
din 1957 se urmarea:

Art.1: ,, Nici incheierea sau desfacerea casato-
riei intre cetdteni §i straini, nici schimbarea ceta-
teniei sotului in timpul casatoriei nu pot avea efect
ipso facto asupra cetdteniei femeii”,

Art.2: ,, Dobindirea voluntara de catre unul din
resortisantii unui stat a cetdteniei unui alt stat sau
renuntarea de catre acesta la cetatenia sa nu impie-
dica sotia acestuia sa-gi pdstreze cetdtenia”;

Art. 3: ,, O straina casdtoritd cu un resortisant
poate sa dobindeasca, la cerere, cetdatenia sotului,
benefeciind de o procedura privilegiata speciala
la acordarea acestei cetatenii poate fi supusa unor
restrictii reclamate de interesul securitdtii natio-
nale sau de ordine publica”.

La fiecare patru ani guvernele Statelor-parti vor
furniza Comisiei pentru conditia femeii informatii
referitoare la modificarile pe care le-au adus legis-
latiei lor asupra cetateniei femeii casatorite.

In noiembrie 1962 Adunarea Generali a ONU
adoptd Conventia privind consimtamintul la casa-
torie, virsta minimd pentru cdsdtorie §i inregistrarea
casatoriilor, care a intrat n vigoare la 9 decembrie
1964, initiativa elaborarii acestei Conventii aparti-
nind Comisiei pentru conditia femeii.

Scopul urmarit la adoptarea Conventiei a fost
acela de a interzice casatoriile intre copii si a salv-
garda principiul liberului consimtdmint la casatorie.
Preambulul acesteia stabileste:

— Incepind cu virsta potrivitd pentru cdsdtorie,
barbatul si femeia, fara nici o restrictie in privinta
rasei, cetdteniei sau religiei, au dreptul sa se cdsa-
toreasca si sa intemeieze o familie. Ei au drepturi
egale in privinta casatoriei, in timpul casatoriei si
al desfacerii sale;

— Casatoria nu poate fi incheiata decit cu liberul
si deplinul consimtamint al viitorilor soti. De
asemenea, se reaminteste ca anumite obiceiuri, legi
§i practici vechi referitoare la casatorie sint incom-
patibile cu principiile enuntate in Carta Natiunilor
Unite si cu Declaratia Universala a Drepturilor
Omului.

Conventia enuntd in dispozitivul sau trei norme
importante, i anume:

1. Consimtamintul trebuie sd fie exprimat de
catre viitorii soti In persoand, dupa o publicitate
suficienta si In prezenta autoritatilor competente si
a martorilor (art.1);

2. Statele parti trebuie sa prevada in actele lor
legislative o virstd minima sub care nici o casatorie
nu va fi autorizata (art.2);

3. Toate casatoriile vor trebui sd fie inscrise
intr-un registru oficial (art.3).

Se admit totusi doua exceptii limitate la normele
mentionate: prima, la cea care reclamad prezenta
ambelor parti la celebrarea césatoriei. Prezenta uneia
din parti nu va fi cerutd daca autoritatea competenta
are dovada ca imprejurarile sunt exceptionale si ca
acea parte si-a exprimat consimtadmintul 1n fata unei
autoritati competente si in forma prevazuta de lege
si nu l-a retras. Cea de-a doua exceptie este consa-
cratd In norma potrivit careia persoana care nu a
atins virsta minimad nu poate contracta legal casa-
toria. Autoritatea competentd poate face derogare
de la aceastd norma acordind o dispensa de virsta
pentru motive serioase si n interesul viitorilor soti.

In acest domeniu a fost elaboratd si Recoman-
darea privind consimtamintul la casatorie, virsta
minima pentru casdatorie §i inregistrarea cdsatori-
ilor adoptata in noiembrie 1965. Dispozitiile celor
doua instrumente sint identice, deosebirile constind
in faptul cd Recomandarea este adresatd statelor
care nu sint parti la Conventie si ca ea precizeaza
virsta minima a casatoriei ca fiind cea de 15 ani, In
timp ce Conventia nu o face.

Comisia pentru conditia femeii, creatd la 21
iunie 1946, de catre Consiliul Economic si Social
al ONU a jucat un rol deosebit in pregétirea instru-
mentelor internationale pentru promovarea condi-
tiei femeii si crearea unui teren favorabil si, prin
aceasta, pentru implementarea principiilor din
domeniul egalitatii gender. Astfel, la 7 noiembrie
1967 Adunarea Generala a ONU adopta in unani-
mitate Declaratia asupra eliminarii discriminarii
fata de femei.

Necesitatea adoptarii acestui document rezulta
din faptul ca in ciuda prevederilor din Carta ONU,
din Declaratia Universala a drepturilor omului si
din cele doud Pacte Internationale, egalitatea in
drepturi a femeilor continud sa faca obiectul nume-
roaselor discriminari.!® In cele 11 articole ale sale,
Declaratia preia si reafirma, pe de o parte principiile
enuntate in instrumentele anterioare, iar pe de alta
parte proclama principii noi.

10 Preambulul Declaratiei asupra elimindrii discriminarii fata de

femei.
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Declaratia Indeamna statele sa aboleasca legile,
cutumele, regulamentele si practicile in vigoare care
constituie o discriminare fatd de femei si sd adopte
masuri juridice adecvate pentru asigurarea drep-
turilor intre barbati si femei. O importantd deose-
bitd o prezinta mentiunea despre rolul educatiei.
De asemenea sunt enuntate drepturile sau anumite
categorii de drepturi, care trebuie s constituie parte
inerentd a conditiei femeii.

Initiativa eliminarii discriminarii in dome-
niul nvatamintului a fost luatd in 1958 la Confe-
rinta generald a UNESCO, cind organizatia a fost
mandatatd sa elaboreze recomandari si un proiect
de Conventie in acest sens. La 14 decembrie 1960,
Conferinta generald a ONU pentru Educatie, Stiinta
si Cultura a adoptat Conventia privind lupta impo-
triva discriminarii in domeniul invatamintului, care
a intrat In vigoare la 22 mai 1962.

Prin aceastd Conventie statele-membre se anga-
jeaza sa ia toate masurile necesare, daca este cazul
si legislative, pentru a nu exista nici o discriminare
in ce priveste admiterea elevilor in institutiile de
invatamint (art.3). Printre masurile prevazute se
enumera: obligativitatea si gratuitatea invatdmin-
tului primar; generalizarea Invatamintului secundar
si posibilitatea pentru toti de a urma cursurile unui
invatamint (art.4), accesul la Tnvatamintul supe-
rior, in conditii de deplina egalitate si in functie de
capacitatile fiecaruia; pregatirea pentru profesiunea
didactica fara nici o discriminare.

Scopul educatiei, stipulat in articolul 5, este de a
urmari ,,deplina dezvoltare a personalitatii umane
si Intarirea respectului drepturilor omului §i a
libertatilor fundamentale...”.

De la crearea sa, in 1919, Organizatia Interna-
tionald a Muncii (OIM) s-a preocupat sa elaboreze
norme, metode si proceduri care sd permitd solu-
tionarea unor standarde de protectie a drepturilor
omului in domeniul sau de activitate, pe care le-a
consacrat intr-o multime de conventii i recoman-
dari. Dintre acestea prezintd interes: ,, Conventia
nr. 100 asupra egalitatii de remunerare a miinii
de lucru feminine, pentru o munca de valoare
egala”, adoptata la 29 iunie 1951 si ,, Conventia
nr. 111 privind discriminarea in domeniul fortei de
munca’”’, adoptata la 24 iunie 1975.

Prima Conventie din start consacra definitiile
unor concepte. Astfel, expresia ,, egalitate de remu-
nerare a miinii de lucru masculine si a miinii de
lucru feminine pentru o munca de valoare egald’ se
referd la cuantumul remuneratiei fixate, fard discri-

" Art. 3 al Declaratiei asupra eliminarii discrimindrii fata de

femei.

minare in ceea ce priveste sexul.'? Principiul egali-
tatii de remunerare pentru toti muncitorii trebuie
aplicat: fie pe calea legislatiei nationale; fie prin
orice sistem de fixare a remuneratiei, stabilit sau
recunoscut de legislatie; fie prin contracte colective
de munca incheiate intre patroni §i muncitori; fie
prin imbinarea acestor diferite mijloace.'* Conventia
nu se aplica decit membrilor Organizatiei Internati-
onale a Muncii care au ratificat-o si au inregistrat-o
la Directorul General (art.6).

Conventia privind discriminarea in domeniul
fortei de munca si exercitarii profesiei consfinteste
in preambul ,,ca discriminarea constituie o violare
a drepturilor enuntate in Declaratia Universala a
Drepturilor Omului”. Conceptele principale utili-
zate in Conventie sint ,,discriminare”, ,,angajare” si
,profesie”. Astfel, termenul ,,discriminare” cuprinde:

— orice deosebire, excludere sau preferinta
fondata pe rasa, culoare, sex, ..., care au drept scop
sd distruga sau sa altereze egalitatea de sanse sau de
tratament n materie de angajare sau profesie;

—deosebirile, excludirile sau preferintele fondate
pe calificarile cerute pentru un post nu sint conside-
rate discrimindri. Termenii ,,angajare” si ,,profesie”
acoperd accesul la formarea profesionala, accesul la
munca si la diferite profesiuni, precum si conditii de
angajare.'*

Articolul-cheie al Conventiei este considerat
articolul 3, care impune fiecarui membru ca, prin
metode adaptate imprejurdrilor si obiceiurilor nati-
onale: sa se strdduie sa promoveze legi si sa Incura-
jeze programe de educatie de natura a asigura accep-
tarea si aplicarea colaborarilor intre organizatii si
muncitori; sa abroge dispozitiile legislative si sa le
modifice pe acelea care sunt incompatibile cu poli-
tica respectivd; sa urmareasca politica respectiva in
ceea ce priveste angajarile supuse controlului direct
al unei autoritati nationale etc.

Conventia din 1979 asupra eliminarii tuturor
formelor de discriminare fata de femei. Dupa nego-
cieri lungi si complicate, Conventia asupra elimi-
ndrii tuturor formelor de discriminare a fost apro-
batd de catre Adunarea Generald a ONU pe 17
decembrie 1979. Procesul de ratificare asa cum este
indicat in art. 27 al.1 al acesteia a dus la intrarea
in vigoare a prezentei Conventii pe 03 septembrie
1981, inurma ,, depozitului la Secretarul General al
ONU al celui de-al doudzecilea instrument de rati-
ficare sau de aderare” (art.27, al.1).

12 Art. 1 al Conventiei nr. 100 asupra egalitatii de remunerare a
miinii de lucru feminine, pentru 0 munca de valoare egala.

13 Ibidem, art. 2.

Art.1al Conventiei nr. 111 privind discriminarea in domeniul

fortei de munca.
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Conventia din 1979 este compusd dintr-un
preambul si treizeci de articole care stabilesc masuri
diferite care urmeaza a fi adoptate de catre state si
de catre partile private. Scopul acestor masuri este
recunoasterea si extinderea principiului non-discri-
minarii. In preambul, statele-parti afirma scopul
principal al Conventiei declarind ca sunt ,, hotarite
sa pund in aplicare principiile enuntate in Decla-
ratia asupra eliminarii discriminarii fata de femei
si, in acest scop, sa adopte masurile necesare
pentru eliminarea unei astfel de discriminari, in
toate formele si manifestarile sale”.

Capitolul I al Conventiei din 1979 asupra elimi-
narii tuturor formelor de discriminare fatd de femei
caracterizeaza statutul inferior al femeilor si opresi-
unea acestora nu doar ca o problema de inegalitate
intre barbati si femei, ci mai degraba in functie de
sex si de discriminarea gender a femeilor. Conventia
este destinata sa fie eficace 1n ce priveste garantarea
libertatii femeilor de a-si realiza potentialul indivi-
dual si colectiv, si nu doar a permite femeilor de a
fi aduse la acelasi nivel de protectie a drepturilor de
care se bucurd barbatii'>. Conventia merge dincolo
de obiectivul non-discriminarii intre sexe, consacrat
de catre Carta Natiunilor Unite, Declaratia Univer-
sald a drepturilor omului si cele doud Pacte din
1966 1n materia drepturilor omului, in scopul abor-
darii pozitiei defavorizate a femeilor in toate sferele
vietii.

In contrast cu tratatele anterioare in materia drep-
turilor omului, Conventia din 1979 consacra norme
juridice de interzicere a tuturor formelor de discri-
minare impotriva femeilor, spre deosebire de norma
restrinsd de nediscriminare intre sexe. Altfel spus,
aceasta dezvoltd normele juridice de la o norma
juridica sex-neutra, care solicitd un tratament egal
al barbatilor si femeilor, de reguld, determinata de
modul 1n care barbatii sunt tratati, la recunoasterea
faptului ca natura discriminarii femeilor si particula-
ritatile lor gender sunt demne de un raspuns juridic.

Definitia din articolul 1 al Conventiei din 1979
are urmatorul continut: ... termenul de ,,discrimi-
nare impotriva femeilor ’vizeaza orice diferentiere,
excludere sau restrictie bazatd pe sex, care are drept
efect sau scop sa compromita ori sa anihileze recu-
noasterea, beneficiul si exercitarea de cdtre femei,
indiferent de starea lor matrimoniald, pe baza egali-
tatii dintre barbat §i femeie, a drepturilor omului
si libertatilor fundamentale, in domeniile politic,
economic, social, cultural si civil sau in orice alt
domeniu. in cazul in care legea face o distinctie care

5 Tlonenuna, C.B., Ilpasa sicenuun 6 cucmeme npag ueiogexka.

MedACOYHapoOubLll U HayuonansHulll achexm, Mocksa, 2000, c.
75.

are drept efect sau scop de a compromite dreptu-
rile femeilor, aceasta constituie o discriminare care
incalcd definitia consacrata de catre Conventia din
1979 si in consecintd trebuie sd fie modificata de
catre statul — parte. Discriminarea sexului feminin
este contrard obiectului si scopului Conventiei din
1979 asupra eliminarii tuturor formelor de discrimi-
nare fatd de femei.

Includerea in titlul Conventiei a sintagmei “’toate
formele” subliniaza decizia vizata in punctul 15 din
preambulul sdu de a elimina “o astfel de discrimi-
nare sub toate formele si manifestarile ei”. Pream-
bulul isi exprima ingrijorarea in punctul 8 ca “in
situatiile de sardcie, femeile au un acces minim
la alimentatie, servicii medicale, educatie, prega-
tire profesionala, precum i la angajarea in munca
si la satisfacerea altor necesitati”. Ca rezultat,
Conventia confera dreptul femeilor de a se bucura la
egalitate cu barbatii nu numai de asa-numita “prima
generatie” de drepturi politice si civile, cum ar fi
dreptul de a se casatori si de a intemeia o familie,
dar si de “a doua generatie de drepturi” — drepturile
economice, sociale si culturale. Conventia din 1979
reprezinta unicul tratat in materia drepturilor omului
care afirma drepturile reproductive ale femeii. De
asemenea acest tratat consacrd dreptul femeii de a
dobindi, a renunta sau a-si schimba nationalitatea sa
si a copiilor s&i.'®

Conventia din 1979, in scopul interzicerii tuturor
formelor de discriminare, inclusiv a discrimindrii
in sfera privatd, este destinatd sa fie cuprinzatoare.
Aceasta recunoaste ca femeile sunt supuse nu doar
inegalitatilor specifice, evidente, dar, de asemenea,
formelor subtile omniprezente de discriminare
bazate pe sex, care sunt “tesute” in tesatura politica,
culturala si religioasa a societdtilor lor. Abordind
“toate formele” de discriminare la care sunt supuse
femeile, Conventia din 1979 impune statele sd se
confrunte cu cauzele sociale ale inegalitatii femeilor
in toate sistemele.

Spre exemplu, art. 12 din Conventia din 1979
interzice toate formele de discriminare Tmpotriva
femeilor in domeniul furnizarii serviciilor de ingri-
jire a sanatatii. Acesta prevede ca: “I. Statele —parti
vor lua toate masurile necesare pentru eliminarea
discriminarii fata de femei in domeniu, pentru a le
asigura, pe baza egalitatii intre barbat si femeie,
mijloacele de a avea acces la serviciile medicale,
inclusiv la cele referitoare la planificarea familial.

2. Independent de prevederile paragrafului 1,
statele — parti vor asigura pentru femei in timpul
graviditatii, la nastere i dupd nastere servicii cores-

1 Art.9 al Conventiei din 1979 asupra eliminarii tuturor formelor

de discriminare a femeilor.
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punzatoare si, la nevoie, gratuite si, de asemenea,
un regim alimentar corespunzator in timpul gravi-
ditatii §i pe parcursul alaptarii.”

Legile care reglementeazd sandtatea feme-
ilor trebuie sa fie verificate pentru a se asigura ca
acestea nu sunt discriminatorii impotriva femeilor,
de exemplu, prin perpetuarea stereotipurilor de sex
negative sau banale care Tmpiedica femeile ca sa fie
tratate dupd merite. Responsabilitatea de sarcina
distinge femeile de barbati din motive biologice.
Dezavantajele legate de sarcind, cum ar fi exclu-
derea din domeniul educatiei, pierderea functiei
publice sau a locului de munca (cu exceptia cazului
cind lipsa sarcinii este de bund credinta, legata de
solicitarea de la locul de munca), pot fi conside-
rate ca ilegale, discriminatorii pentru femei pentru
ca doar ele vor suporta aceste dezavantaje. Legile
care restrictioneaza sau interzic accesul femeilor la
serviciile de sdnatate, sau le fac accesul dependent
de o alta autorizare, afecteaza drepturile femeilor.
Astfel de legi afecteaza, de asemenea, capacitatea
femeilor de a-si proteja viata si sdnatatea lor si a
familiilor lor. Legile care restrictioneaza sericiile
din domeniul sanatitii in acest fel pot avea un
impact dezavantajos asupra femeilor, spre deose-
bire de barbati, si pot constituie astfel discriminare
impotriva femeilor.

Unele state care au ratificat Conventia din 1979
asupra eliminarii tuturor formelor de discrimi-
nare fatd de femei au inceput sd pund in aplicare
Conventia in dreptul intern. Ministerul colum-
bian al Sanatatii Publice, de exemplu, a interpretat
recent mandatul Conventiei din 1979 de a introduce
aspectul gender 1n politicile nationale din domeniul
sdnatatii, care considerd “discriminarea sociala a
femeilor ca un element care contribuie la starea
proasta de sandtate a femeilor”!’. Pentru a incor-
pora Conventia din 1979 in dreptul columbian, arti-
colul 12 privind prestarea serviciilor de ingrijire a
sdnatatii a fost facut parte a noii Constitutii colum-
biene din 1991.

O trasaturd importantd a Conventiei din 1979
consta in faptul ca aceasta se adreseaza nu numai
statelor, ci si sferei private, acesta fiind domeniul
in care au loc cele mai grave incélcari ale dreptu-
rilor femeilor. Donna Sullivan, un expert in aceste
probleme, a declarat cd Conventia planifica restruc-
turarea relatiilor de gen in cadrul familiei, solicitind
statelor sa adopte masuri pozitive pentru a proteja
femeile impotriva discrimindrii cauzate de catre
actorii din sectorul privat'®, Una dintre cele mai

17" Cook, R., Women’s Health and Human Rights, Toronto, 1999,
p.21.
18 Sullivan, D., The Public/Private Distinction in International

radicale dispozitii in Conventia din 1979 este art. 5
al acesteia care indeamna statele “sa modifice mode-
lele sociale si culturale de conduita a barbatilor si
femeilor”.

In plus, aceasta dispozitie promoveaza instituirea
responsabilititii comune “a femeilor si barbatilor
in cresterea si dezvoltarea copiilor lor”. In mod
similar, art.16 promoveaza egalitatea In toate aspec-
tele legate de casatorie si de relatiile de familie.

De mentionat ca mecanismele de protectie a
drepturilor femeii stabilite de catre Conventia din
1979 sunt mult mai slabe decit cele cuprinse in alte
tratate internationale privind drepturile omului'.
Cu privire la acest lucru, savantul Theodor Meron
a subliniat cad Conventia din 1979 a devenit un
instrument “de un nivel inferior” in cadrul familiei
tratatelor Natiunilor Unite in materia drepturilor
omului®. Diferite tipuri de mecanisme existd pentru
protejarea drepturilor omului la nivel international,
cum ar fi rapoarte periodice, reclamatiile indivi-
duale, plingerile din partea statelor, procedurile de
ancheta si altele. Cu toate acestea, Conventia din
1979 1infiinteazd doar un mecanism pentru prezen-
tarea rapoartelor periodice. Art. 17 din Conventie
stabileste un Comitet pentru eliminarea discrimi-
narii fata de femei, care isi propune sd analizeze
progresele inregistrate de catre statele — parti in
aplicarea Conventiei.

in timpul procesului de negociere a Conventiei
din 1979, unele state (de ex. Olanda) au discutat
despre oportunitatea de a include plingerile indivi-
duale Tn mecanismul de garantare a Conventiei. Un
astfel de mecanism ar permite unei persoane de a
depune o plingere la o presupusa incalcare a unei
dispozitii din Conventie 1n fata Comitetului pentru
eliminarea discriminarii fatd de femei. Cu toate
acestea, In cele din urma aceasta posibilitate a fost
eliminata®'.

Odata ce Conventia a intrat in vigoare si Comi-
tetul a inceput sa isi Indeplineasca functiile, au
devenit clare si pronuntate slabiciunile excesive
ale mecanismelor de protectie a acesteia. Din acest
motiv, de la inceputul anilor ‘90 a existat o insis-
tenta puternica pe necesitatea de a consolida aceste
proceduri, fiind examinate doud posibilitati de

Human Rights Law //Women’s Rights, Human Rights, p. 129.
Elaboration of a Draft Optional Protocol to the Convention
on the Elimination of All Forms of Discrimination Against
Women, UN. Commission on the Status of Women, 41%
Session, E/CN.6/1997/4, 1997.

2 Meron, Th., Enhancing the Effectiveness of the Prohibition of
Discrimination Against Women //84 American Journal of Inter-
national Law, 1990, p. 213.

2l Byrnes A., Connors, J., Enforcing the Human Rights of
Women: A Complaints Procedure for the Women's Convention
/121 Brooklyn Journal of International Law, 1996, p. 679.
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reforma. Unii au argumentat pentru reforme majore
ale Conventiei din 1979 in sine, in timp ce altii au
pledat pentru adoptarea unui Protocol Optional la
Conventie, urmind exemplul Pactului International
privind drepturile civile si politice. Curind a devenit
clar ca o reforma a Conventiei din 1979 ar crea mai
multe inconveniente, n special datoritd numarului
mare de rezerve formulate la acest instrument. in
fata acestor dificultati, un protocol optional a fost
considerat a fi solutia cea mai practicd. Dupd un
lung proces de negociere, Adunarea Generald, a
adoptat la 6 octombrie 1999, un Protocol Optional
(format din 21 de articole) la Conventia din 1979
privind eliminarea tuturor formelor de discriminare
impotriva femeilor si a invitat toate statele-parti la
Conventie sd devind parti la noul instrument cit mai
curind posibil®.

Prin ratificarea Protocolului Optional, un stat
recunoaste competenta Comitetului privind elimi-
narea discrimindrii fatd de femei — organismul
care monitorizeaza respectarea Conventiei de catre
statele-parti — de a primi si examina plingeri din
partea persoanelor sau grupurilor ce se afla sub
jurisdictia sa.

Protocolul prevede doua proceduri:

1. O procedurda de comunicari care permite
femeilor in mod individual sau grupurilor de femei,
sa prezinte Comitetului cereri de incalcari ale drep-
turilor protejate in temeiul Conventiei. Protocolul
stabileste o serie de criterii care trebuie indeplinite
(inclusiv conditia epuizarii tuturor cdilor de atac
interne) pentru admiterea comunicatiilor indivi-
duale spre examinare de catre Comitet.

2. Protocolul infiinteaza, de asemenea, o proce-
dura de ancheta care permite Comitetului sa initieze
o0 anchetd in situatii de Tncélcari grave sau sistema-
tice ale drepturilor femeii.

in ambele cazuri, statele trebuie sa fie parti la
Conventie si la Protocol. Protocolul include, de
asemenea, asa-numita clauza “opt-out” care permite
statelor dupa ratificare sau aderare sa declare ca nu
accepta procedura de ancheta.

Art. 17 al Protocolului din 1999 prevede in mod
explicit ca nu pot fi formulate rezerve la prevede-
rile sale. Protocolul Optional a intrat in vigoare la
22 decembrie 2000, in urma ratificarii de catre al
zecelea stat-parte la Conventia din 1979. Intrarea
in vigoare a acestui Protocol Optional se pune pe
picior de egalitate cu Pactul international privind
drepturile civile si politice, cu Conventia din 1965
privind eliminarea tuturor formelor de discriminare
rasiald si cu Conventia din 1984 impotriva torturii si

2 http://www.un.org/womenwatch/daw/cedaw/protocol/.

a altor forme de pedepse crude, inumane sau degra-
dante, care toate au instituit procedurile de comu-
nicari. Procedura de anchetd este similard celei
instituita in temeiul Conventiei Tmpotriva torturii
si altor pedepse ori tratamente crude, inumane sau
degradante.

In concluzie, tinem sd mentionam ca procesul de
afirmare a drepturilor femeii pe plan international
a fost unul Indelungat si anevoios, pornindu-se de
la proclamarea de citre numeroase miscari femi-
niste existente Tn diverse state a unor declaratii de
principii, pina la elaborarea sub egida ONU a unor
reglementari internationale in domeniu.

Odata cu adoptarea Cartei internationale a drep-
turilor omului, comunitatea internationala a realizat
faptul ca protectia internationala a drepturilor
femeii reprezinta un element necesar al protectiei
internationale a drepturilor si libertatilor fundamen-
tale ale omului. In afara de faptul ci a fost consacrat
in cadrul doctrinei comune a drepturilor omului,
principiul egalitatii gender care sta la baza institu-
tiei protectiei internationale a drepturilor femeii a
fost ulterior dezvoltat i In cadrul cooperarii inter-
nationale 1n materia protectiei drepturilor unor
grupuri sociale distincte, fiind adoptate in acest sens
o serie de tratate internationale specifice ce regle-
menteaza amanuntit cele mai diverse situatii ce tin
de problema vizata, un loc deosebit revenindu-i in
acest sens Conventiei din 1979 asupra elimindrii
tuturor formelor de discriminare fata de femei.

Astfel, pozitionarea controversatd a drepturilor
femeii In cadrul listei drepturilor omului se reflecta
si in felul in care au evoluat acordurile si documen-
tele internationale prin intermediul carora drepturile
femeii au putut fi stabilite, iar actele de incalcare
ale acestor drepturi au putut fi condamnate de catre
ONU pe tot cuprinsul lumii. Femeile au inceput sa-si
apere drepturile cu mult timp in urma si continua
aceasta lupta si pand acum.

Copyright©Veronica TARLEYV, 2010.
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TERRORBEKAMPFUNG DURCH SMART SANCTIONS

Eugenia GONCEAROVA*

LUPTA IMPOTRIVA TERORISMULUI PRIN »SANCTIUNI INTELIGENTE”

Lupta impotriva terorismului a depasit demult granitele unui singur stat, devenind dupa atacurile din
11 septembrie 2001 asupra SUA una din obiectivele centrale ale comunitatii statelor Natiunilor Unite.
Instrumentul de baza in acest sens il constituie rezolutiile Consiliului de Securitate cu privire la sistemul de
sanctiuni impuse Irakului — in special, sanctiunile economice impuse Irakului i Kuwaitului prin Rezolutia
661 (1990) —, care la inceputul anilor 90 se aplicau doar vis a vis de state. Insd odatd cu personalizarea
actelor de terorism, aceste sanctiuni au fost redirectionate de la stat la un cerc predefinit de persoane. In
acest context rolul principal revine aga-numitor ,, sanctiuni inteligente”, destinate stoparii fluxului finan-
ciar al entitatilor si persoanelor care se ocupd cu finantarea terorismului. Implementarea unei astfel de
practici a devenit posibila prin adoptarea Rezolutiei 1267 (1999) ca urmare a exercitarii de catre Consiliul
de Securitate a ,,competentei legislative” in baza Capitolului VII din Carta ONU. Remodelarea regimului
de sanctiuni — caracterizat prin lipsa in cadrul ONU a unui sistem propice de protectie contra violarii
drepturilor fundamentale ale omului cauzata de aplicarea sanctiunilor inteligente — a generat aparitia unei
discrepante majore intre garantarea drepturilor fundamentale ale subiectilor sanctiunilor inteligente si
politica de combatere a terorismului si necesitd, prin urmare, consolidarea pozitiei individului in sistemul
international de protectie a drepturilor. In cele din urmd, ajustarea a fost marcatd de infiintarea Oficiului
Ombudsmanului, care va fi responsabil de examinarea cererilor persoanelor si entitdtilor care doresc sa
fie excluse de pe ,, lista consolidata”.

BOPBbBA C TEPPOPU3MOM IOCPEJICTBOM «YMHBIX CAHKITAI»

Bopvba ¢ meppopusmom yoce 0asno eviuiia 3a npedeivbl 00HO20 20CYOAPCmMea U Ccmaid nocie
mepakmog 11-20 cenmsbops 2001 ¢ Coedunennuvix LlImamax 0OHOU U3 OCHOBHLIX Yeael MeNCOYHAPOOHO20
coobwecmea Obvedunennvix Hayuti. OCHOBHbIM UHCMPYMEHMOM 6 3MOM OMHOWEHUU SBTAIOMCSL
sceobovemnowue cankyuu Cosema bezonacnocmu OOH — a umenHo 3KOHOMUYECKUe CaHKYUl 66e0eHHbLE
Pezonoyueii 661 (1990) 6 omnowenuu Upaxa u oxxynuposanunozco HUpaxom Kysetima — xomopvie 6
Hauane 90-x 20008 ObLIU HANPABTEHbL UCKTTIOUUMETbHO Npomue 2ocyoapcms. Tax xax meppopusm cmain
UHCIMPYMEHIMOM B030€liCBUs 68 PYKAX OMOENbHbIX JUY, MU CAHKYUU Ooablue He NPUMEHSAIOMCS 8
OMHOWEHUU 20CYOapCme, a MOJbKO NPOMUE onpedesenHo20 Kpyea niooel. Beudy smoeo, 3HauumensHyo
POIb USPATOM MAK HA3bIBAEMbIE «(VMHbLE CAHKYUUY NPeOHA3HAYeHHble 011 NPUOCMAHOBNEHUSL (PUHAHCOBBIX
NOMOKO08 OPeAHU3AYUL U YACHHBIX JIUY, KOTHOPble 3aHUMAIOMCS (PUHAHCUPOSanuemM meppopusma. Bnepesvie
OanHas npakxmuxa Ovlia 60NI0UWeHA 8 JcU3Hb nocie npunamus Pesomoyuu 1267 (1999), koeoa Cogem
beszonacnocmu, pyxosoocmsysice nonosicenusimu enasvl VI Yemasa OOH, ucnonvzosan, maxum o6pasom,
c80U «3aKoHOOamenvhvle NOTHOMOUUsLY. M3-3a omcymemeust na yposne OOH npasosoil 3awumul npomus
HapyweHuss — 8 pamMKax «YMHbIX CAHKYUI» — OCHOBHbLIX NPAB Yel08eKd, HOBbI PeXCumM CAHKYUl co30ail
gecomvle NPOMUBOPedUs: Mexcoy capanmuell OCHOBHLIX NPAe Aopecamos YeieHanpagIeHHbIX CAHKYUull U
AHMUMEPPOPUCMULECKOU NOIUMUKOU U NOIMOMY HYHCOAEMCs 8 YKPENIeHUU NON0NACEHUS UHOUBUOYYMA
8 MeNCOVHAPOOHOU cucmeme Npagogou 3awumsl. B amom omuowenuu 6vl10 NpuHAmMoO peuieHue 06
yupeacoenuu Kanyensipuu Ombyocmena, komopuiii Oydem paccmampuams npocvovl auy U Opeanu3ayuil
00 uckmoueHuu U3 C600H020 NepeuHs.

" Eugenia GONCEAROVA — LL.M. Eur. Integration, Dresden.
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COMBATING TERRORISM THROUGH THE “SMART SANCTIONS”

The fight against terrorism has long exceeded the borders of a state and has become since the attacks
of 11 September 2001 on the United States one of the main aims of the international community of the
United Nations. The primary measures in this regard are those used within the framework of the Security
Council’s existing resolution on Iraq — Resolution 661 (1990) imposing economic sanctions on Iraq and
Kuwait — which, at the beginning of the 1990’s, were directed only against states. But as terrorism became
an instrument of individuals, these sanctions are no long directed against states, but against a narrowly
defined group of persons. Therefore great importance is attached to the so called “smart sanctions” aimed
at disrupting financial flows to organizations or persons who finance terrorism. This practice began with
Resolution 1267 (1999), that was adopted as a result of the exercise of the “legislative authority” by Secu-
rity Council with the framework of Chapter VII of the UN Charter. This changing nature of UN sanctions
triggered a major conflict between ensuring the fundamental rights of the addresses of targeted sanctions
and anti-terrorism policy because of the lack of legal protection against fundamental rights violations
within the smart sanctions regime on the UN level and requires, accordingly, for strengthening of the posi-
tion of the individual in international system of legal protection. However, there is provided the establish-
ment of an ombudsperson who could mediate requests from individuals and organizations to be taken off

the sanctions list.

I. Einleitung

1. Der Begriff von Wirtschaftssanktionen

Der Sanktionsbegriff ist rechtlich schwer zu
fassen, da es weder im Vdlkerrecht eine Einigung
dartiber gibt, noch in der UN-Charta eine Definition
des Sanktionsbegriffs zu finden ist.! Er hat seinen
Ursprung im lateinischen ,,sanctio®, was ,,Heilung*
oder ,,Billigung” bedeutet.? Im Vdlkerrecht sind
als Sanktionen die hoheitlichen MaBnahmen
bezeichnet, ,,die als Reaktion auf ein bestimmtes
nachteiliges Vorverhalten eines Volkerrechtssub-
jektes von einem oder mehreren Volkerrechtssub-
jekten im Rahmen der Grundsitze des Volkerrechts
ergriffen werden, um zu erreichen, dass der Adressat
sein Verhalten dndert und in Zukunft volkerrechts-
konform handelt*. In diesem Zusammenhang ist der
Sanktionsbegriff sehr weit verstanden und umfasst
lediglich Retorsionen, Repressalien und andere
ZwangsmalBnahmen. Daher sind die volkerrechtli-
chen Sanktionen, die zur Wahrung und Wiederher-
stellung des Friedens dienen, von rein innerstaatli-
chen Sanktionen zu unterscheiden, die meist einen
Strafcharakter aufweisen.*

Meehrpool, Thomas, Individualsanktionen des Sicherheits-
rates der Vereinten Nationen: Das Sanktionsregime gegen die
Taliban und Al-Qaida vor dem Hintergrund des Rechts der VN
und der Menschenrechte, Utz 2008, S. 50.

Birkhduser, Noah, Sanktionen des Sicherheitsrats der
Vereinten Nationen gegen Individuen, Bern 2007, S. 5.

3 Osteneck, Kathrin, Die Umsetzung von UN-Wirtschafts-
sanktionen durch die Europdische Gemeinschaft: volker- und
europarechtliche Rahmenbedingungen fiir ein Tatigwerden
der Europdischen Gemeinschaft im Bereich von UN-Wirt-
schaftssanktionsregimen unter besonderen Beriicksichtigung
der Umsetzungspraxis der EG-Organe, Berlin 2004, S. 5.
Birkhduser, Sanktionen, S. 6 f.; Meehrpool, Individualsankti-
onen, S. 50.

Das Rechtssystem der Vereinten Nationen unter-
scheidet zwischen militérischen und nicht militéri-
schen Sanktionen i. S. v. Art. 41 und 42 UN-Charta.
Die nicht militdrischen Sanktionen gelten als mildere
und friedliche Mittel im Vergleich zu militdrischen
MaBnahmen und umfassen grundsétzlich wirtschaft-
liche Sanktionen® unterschiedlicher Art’. Dabei
werden unter dem Begriff der Wirtschaftssankti-
onen diejenigen Sanktionen verstanden, die infolge
eines friedensbedrohenden Verhaltens eines Volker-
rechtssubjekts erfolgen’ und damit das gesamte
Wirtschaftsleben eines Staates beeintrachtigen.

Die Wirtschaftssanktionen beziehen sich auf
Beschriankung des Handelsverkehrs und/oder des
Kapital- und Zahlungsverkehrs des Landes der
Sanktionsadressaten. Die Handelsbeschrinkungen
betreffen das Ausfuhrverbot und die Einfuhrbe-
schrinkungen fiir bestimmte Produkte. Das Ziel
dabei ist, den Waren- und Dienstleistungsverkehr
in dem Zielstaat zu storen und damit die gesamte
Wirtschaftstitigkeit des jeweiligen Landes zu redu-
zieren. Demgegeniiber sind die Finanzsanktionen
auf die Zugangseinschriankung der Sanktionsadres-
saten zu den Finanzmitteln gerichtet. Diese Finanz-
sanktionen konnen folgende MaBnahmen enthalten:
Reduzierung der Beihilfen, Verweigerung von
Kreditvergaben, Beschlagnahme oder Einfrierung
von Konten der Einzelnen oder der Organisationen.’

Birkhduser, Sanktionen, S. 8 ff.

Siehe UN-Charta, Art. 41.

Meehrpool, Individualsanktionen, S. 51.

Schotten, Gregor, Wirtschaftssanktionen der Vereinten Nati-
onen im Umfeld der bewaffneter Konflikte: zur Bindung des
Sicherheitsrates an individualschiitzende Normen, Berlin
2007, S. 87.

®  Shagabutdinova, Ella/ Berejikian, Jeffrey, Deploying Sanc-

w w9 o w
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2. Die Definition von ,,smart sanctions“

Die vom UN-Sicherheitsrat verhidngten Wirt-
schaftssanktionen, die urspriinglich ausschlieBlich
fiir die Staaten gedacht wurden, hatten ungerecht-
fertigten Schaden fiir die Zivilbevolkerung des
Ziellandes ausgeldst und demzufolge zur Entste-
hung der sogenannten ,,smart sanctions® gefiihrt.'
In diesem Zusammenhang stellt sich die Frage nach
der Bedeutung derartiger Sanktionen.

Die ,,smart sanctions® sind in der Literatur
auch als ,gezielte Sanktionen“ (targeted sanc-
tions) bezeichnet. Die gezielten Sanktionen werden
entweder als MalBnahmen zur Forderung einer
Verhaltensweise oder als VorbeugungsmalBinahmen
verwendet, wie diejenigen, die zur Bestrafung der
Individuen oder Gruppierungen dienen, die Terror-
anschldge unterstiitzen.!" Demnach stellen die
»intelligenten Sanktionen® eine Art beschrinkte
Sanktionen dar, die dank ihres zielgerichteten
Charakters nur einen bestimmten Adressatenkreis
und nicht die gesamte Zivilbevolkerung verletzen.'?

In diesem Zusammenhang stellt sich die Frage,
welche Sanktionen sind in diese Gruppe einzu-
ordnen? Wie schon oben erwéhnt, umfassen die
wirtschaftlichen Sanktionen entweder Handels-
oder finanzielle Beschrinkungen, sowie beide
Kategorien.

In der Literatur ist die Meinung vertreten, dass
Handelsbeschrinkungen im Gegensatz zu Finanz-
sanktionen am wenigsten dem Sinn und Zweck
der ,,smart sanctions entsprechen, weil sie die
Gesamtwirtschaft des Ziellandes durch verhidngte
Embargos oder Ausfuhrbeschrinkungen vorwie-
gend beeintrichtigen. Infolgedessen sei dadurch der
Zivilbevolkerung der Zugang zu den Giitern und
Dienstleistungen unverhéltnisméfBig vorenthalten,
soweit denen keine Moglichkeit zur Verfiigung
steht, diese zu ersetzen. Die einzelnen Adressaten
seien dagegen weniger betroffen, weil sie iiber
die wirtschaftlichen Mittel und internationalen
Kontakte verfiigen, die ihnen ermdglichen, einen
Ersatz von Giitern und Dienstleistungen oder sogar
eine Umgehung von Beschriankungen zu erreichen.

Im Gegensatz dazu beeintrichtigen die finan-

tions while Protecting Human Rights:Are Humanitarian
“Smart” Sanctions Effektive?, in: Journal of Human Rights
2007, S. 42.
10 Wahl, Katja, Rechtsschutz gegen Individualsanktionen der UN
am Beispiel der Finanzsanktionen des Taliban-Sanktionsre-
gimes, Berlin 2009, S. 13.
Bierstecker, Thomas J. / Eckert, Sue E., Strenthening Targeted
Sanctions Trough Fair and Clear Procedures, http://watsonin-
stitute.org/pub/Strengthening_Targeted_Sanctions.pdf, zuletzt
abgerufen am 10.03.2010, S. 9.
Brzoska, Michael, From Dumb to Smart? Recent Reforms of
UN Sanctions, in: Global Governance 2003, S. 521 f.

ziellen Einschrdnkungen nur einen eingrenzbaren
Personenkreis — Fiihrungskréifte von Rebellenor-
ganisationen oder einflussreiche Individuen — ohne
dabei der unschuldigen Zivilbevolkerung erheb-
lich zu schaden. Aus diesem Grund wirken die
finanziellen Sanktionen effizienter und humaner
als Handelssanktionen® und sie wurden vom
UN-Sicherheitsrat als Haupt-instrumentarien im
Kampf gegen Terrorismus angenommen.

AuBer Finanzsanktionen umfassen die ,,intel-
ligenten Sanktionen“ noch folgende Zwangs-
maBnahmen: Waffenembargos, Reisebeschrin-
kungen wie Visaverbote, Embargos auf bestimmte
Handelswaren wie Ol, Diamanten oder Holz.'* Die
Waffenembargos dienen zur Verminderung des
Vermogens von Konfliktparteien und verhindern
damit die Fortsetzung der militirischen Konflikte.
Der UN-Sicherheitsrat hat seit dem Kalten Krieg
zwolf Mal Waffenembargos verhingt, deren Effek-
tivitdt oftmals in Zweifel geraten ist. Demzufolge
hat er versucht, diese Politik zu verbessern. Daher
beziehen sich die darauf folgenden Resolutionen
auf das Verbot von bestimmten Waffen, die Ernen-
nung von Expertengremien, die fiir die Embargo-
iiberwachung und Erstellung von Berichten beziig-
lich der vorhandenen Verletzungen zustindig sind,
sowie auf die Unterstiitzung von Bemiihungen,
diese Verletzungen auf der nationalen Ebene zu
kriminalisieren."

Die dritte Gruppe von ,,smart sanctions* bilden
die Reisesanktionen, die sich meist auf Visaver-
bote beziehen und damit den internationalen freien
Verkehr von Zielpersonen verhindern. Die Handels-
embargos betreffen Ein- und Ausfuhrbeschrin-
kungen auf bestimmte Handelswaren wie Ol, Gold,
Diamanten, die die Konfliktparteien zur Finanzie-
rung von Konflikten nutzen.'®

Zusammenfassend ist festzustellen, dass ,,intelli-
gente Sanktionen® solche ZwangsmalBnahmen sind,
die wegen ihres zielgerichteten Charakters geeignet
sind, nur einen bestimmten Adressatenkreis bzw.
repressive Regime und Terrorverdichtige zu
treffen, um diese unter politischen und wirtschaftli-
chen Druck zu setzen'”.

Shagabutdinova/Berejikian, Journal of Human Rights 2007,

S. 42.

4 Schotten, Wirtschaftssanktionen, S. 90.

15 Frederking, Brian, The United States and the Security Council:
collective security since the Cold War, New York 2007, S. 64
f.

1% a.a.0.,S.65.

Schmal, Stefanie, Effektiver Rechtsshutz gegen ,,targeted sanc-

tions* des UN-Sicherheitsrats?, in: Europarecht-Zeitschrift

(EuR) 2006, S. 566.
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I1. Das UN-Sanktionsregime

1. Die Sanktionsresolutionen des UN-Sicher-
heitsrats

Die  bisherige  Entscheidungspraxis des
UN-Sicherheitsrats mit den Individualsanktionen
greift auf zwei Sanktionsregime zuriick, die sich
auf die Vorschriften der folgenden UN-Sicherheits-
ratsresolutionen stiitzen: Res. 1267 (1999), Res.
1333 (2000) und Res. 1390 (2002) einerseits, und
Res. 1373 (2001) anderseits, die, trotz der danach
folgenden FErginzungen und Anderungen, eine
fundierte Grundlage fiir die internationalen recht-
lichen Rahmenbedingungen im Bereich Einfrieren
von Vermogen der Terrorverddchtigen darstellen.'®
Damit ldsst sich ein neuer Anfang in der volker-
rechtlichen Entwicklung erkennen, ndmlich, dass
die internationale Terrorismusbekdmpfung als
Frage der &uBeren Sicherheit auf die Tagesordnung
der internationalen Gemeinschaft geriickt ist."” Von
groBBem Interesse fiir den vorliegenden Beitrag ist
das sogenannte Taliban-Sanktionsregime, das sich
auf die ersten drei der oben erwidhnten UN-Resolu-
tionen bezieht.

a) UN-Resolution 1267 (1999)

Im Oktober 1998 kam der UN-Sicherheitsrat zu
dem Schluss, dass den Al-Qaida-Bedrohungen ein
Ende gesetzt werden solle und er erlieB demzufolge
im Jahre 1999 die gegen die Taliban gerichtete
Resolution 1267. Durch diese Resolution verurteilte
der UN-Sicherheitsrat die Taliban als De-facto-
Regierung in Afghanistan fiir die Unterstiitzung der
terroristischen Gruppierungen durch Zufluchtge-
wiahrung ihrer Mitglieder im afghanischen Gebiet
sowie durch Betreiben von terroristischen Ausbil-
dungslagern und Forderung der internationalen
terroristischen Operationen in Afghanistan.”® Der
UN-Sicherheitsrat forderte die Mitgliedstaaten auf,
das Luftlinienverkehrsverbot nach dem von Taliban
beherrschten Territorium sowie das Waffen-
verbot einzusetzen und Osama bin Laden ohne
Weiteres an die zustindigen Behorden zu iiberge-
ben.”! AuBerdem wurden die UN-Mitgliedstaaten
aufgefordert, ,,Gelder und andere Finanzmittel,
einschlieflich Gelder, die aus Vermdgenswerten
stammen oder erzeugt wurden, die den Taliban

Gurule, Jimmy, The Demise of the U.N. Economic Sanctions
Regime to Deprive Terrorists of Funding, in: Case Western
Reserve Journal of International Law (Case W. Res. J. Int’1 L.)
2009, S. 27.

Hoérmann, Saskia, Die Befugnis der EG zur Umsetzung von
Resolutionen des UN-Sicherheitsrates zur Bekdmpfung des
internationalen Terrorismus, in: Europarecht-Zeitschrift (EuR)
2007, S. 124.

2 a.a.0., S. 124; Gurule, Case W. Res. J. Int’l L. 2009, S. 27.

2l a.a.0.,S.27.

gehoren oder direkt oder indirekt ihrer Verfiigungs-
gewalt oder der eines Unternehmens im Eigentum
oder unter der Kontrolle der Taliban unterstehen®,
einzufrieren.’> Zur Durchsetzung dieser Forde-
rung wurde ein Ausschuss — der sogenannte ,,1267
Ausschuss® — gebildet, der aus Mitgliedern des
UN-Sicherheitsrats besteht, mit dem Auftrag, die
Staaten bei der Durchfithrung der MaBBnahmen zu
tiberwachen.”

In diesem Zusammenhang machte der
UN-Sicherheitsrat von ZwangsmafBnahmen i. S. v.
Art. 41 UN-Charta Gebrauch und richtete gezielte
Einfrierungen gegen identifizierte Anhinger der
Taliban.

b) UN-Resolution 1333 (2000)

Mit der UN-Resolution 1333 (2000) verstirkte
der UN-Sicherheitsrat seine Maflnahmen im Kampf
gegen Al-Qaida-Anhinger, wobei er den Auftrag
erteilte, die gesamten Finanzanlagen von Osama bin
Laden, Al-Qaida und ihren assoziierten Personen
und Korperschaften einzufrieren. Das Ziel war,
Osama bin Laden, Al-Qaida und ihre Anhénger
sowie ihre Spender zu isolieren.?*

In diesem Sinne beauftragte der UN-Sicher-
heitsrat den Ausschuss, ,auf der Grundlage der
von den Staaten und regionalen Organisationen
bereitgestellten Informationen eine aktualisierte
Liste der Personen und Korperschaften, einschliefs-
lich derjenigen in der Organisation Al-Qaida, zu
fiihren, die als mit Osama Bin Laden assoziiert
bezeichnet wurden*®. Mit anderen Worten heif3t
es, dass die Mitgliedstaaten aufgefordert sind, dem
,,1267 Ausschuss® Auskunft tiber die Personen und
Korperschaften zu geben, die mit bin Laden und
Al-Qaida verbunden sind, damit diese in der Terror-
liste aufgefiihrt werden.

In dieser Hinsicht geht der UN-Sicherheitsrat
mit der UN-Resolution 1333 (2000) weiter vor,
indem er die gezielten Sanktionen auch noch auf
bestimmte Personen erstreckt und stellt somit eine
neue Herausforderung fiir die Sicherung des Welt-

2 S/RES/1267 (1999), Abs. 4 lit. b) der Resolution 1267 (1999)
des Sicherheitsrats der Vereinten Nationen zu Afghanistan
vom  15.10.1999,  http://daccessdds.un.org/doc/UNDOC/
GEN/N99/300/44/PDF/N9930044.pdf?OpenElement, zuletzt
abrufbar am 23.03.2010.

3 S/RES/1267, Abs. 6 der Resolution 1267 (1999) des Sicherheit-
srats der Vereinten Nationen zu Afghanistan vom 15.10.1999,
http://daccessdds.un.org/doc/UNDOC/GEN/N99/300/44/PDF/
N9930044.pdf?OpenElement, zuletzt abrufbar am 23.03.2010.

2 Gurule, Case W. Res. J. Int’l L. 2009, S. 28; Hormann, EuR
2007, S. 125.

% S/RES/1333 (2000), Abs. 8 lit. ¢) der Resolution 1333 (2000)
des Sicherheitsrats der Vereinten Nationen zu Afghanistan
vom 19.12.2000, http://daccessdds.un.org/doc/UNDOC/
GEN/N00/806/62/PDF/N0080662.pdf?OpenElement, zuletzt
abrufbar am 23.03.2010.
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friedens und Wahrung der internationalen Sicher-
heit i. S. v. Art. 39 UN-Charta dar.?

¢) UN-Resolution 1390 (2002)

Mit der UN-Resolution 1390 (2002) wurden
die MaBnahmen gegen Terrorismusanhénger
verscharft. Die Blacklist wird seitdem von dem
,»1267 Ausschuss® stindig aktualisiert. Dariiber
hinaus wurden die Beschrinkungen auf Reisever-
kehr und Waffen fiir Osama bin Laden, Al-Qaida-
und Taliban-Mitglieder sowie fiir Individuen und
Korperschaften erstreckt, die diese unterstiitzen.?’
Die UN-Resolution 1390 (2002) unterscheidet
sich von den beiden vorherigen durch ihren unbe-
fristeten Charakter und den fehlenden territorialen
Zusammenhang der Verdédchtigen mit dem Hoheits-
gebiet eines Drittlandes.?®

Demnach lasst sich aus der Betrachtung der drei
beschriebenen UN-Resolutionen ein flieBender
Ubergang vom klassischen vlkerrechtlichen Sank-
tionsregime — gegeniiber Staaten als volkerrecht-
liche Subjekte — zu einer neu geprigten UN-Sank-
tionspraxis — gegeniiber Individuen — erkennen, die
der Kodifizierung von ,,smart sanctions zugrunde
gelegt wurde.

2. Listing-Verfahren

Als  konsequente = Weiterentwicklung  der
UN-Sanktionsmechanismen wurden neue
verschirfte MaBnahmen zur Terrorismusbekdmp-
fung gedacht. Dabei kommt dem Listing-Verfahren
eine Schliisselfunktion zu, das durch die UN-Reso-
lution 1390 (2002) erneut eingefiihrt wurde. Zur
Durchfiihrung dieses Verfahrens wurde der mit der
UN-Resolution 1267 (1999) eingerichtete ,,1267
Ausschuss‘ beauftragt.”’

Die Nennung erfolgt in zwei Verfahrensphasen:

1) die Vertragsparteien iibergeben die Namen
der Privatpersonen und der Einrichtungen dem
Sanktionsausschuss fiir die Eintragung in die Liste;

2) der Sanktionsausschuss iiberpriift die von
den Mitgliedstaaten vorgelegten Informationen
und entscheidet iiber die Auflistung der jeweiligen
Personen und Einrichtungen.

Daraus folgt, dass die nationalen zustdndigen
Behorden — die sich in ihrer Entscheidung nach
den Resolutionsvorschriften richten — die Ersten
sind, die iiber die Aufnahme der Verdéchtigen in

26 Hormann, EuR 2007, S. 126.

27 S/RES/1390 (2002), Resolution 1390 (2002) des Sicherheit-
srat der Vereinten Nationen zu Afghanistan vom 28.01.2002,
http://daccessdds.un.org/doc/UNDOC/GEN/N02/216/02/PDF/
N0221602.pdf?OpenElement, zuletzt abrufbar am 23.03.2010.

2 Hormann, EuR 2007, S. 128.

»  Meyer, Frank, Lost in complexity — Gedanken zum Rech-
tsschutz gegen Smart Sanctions in der EU, in: Zeitschrift fiir
europarechtliche Studien (ZEuS) 2007, S. 5.

die Liste bestimmen. In diesem Sinne spielen die
Mitgliedstaaten eine wesentliche Rolle im Listing-
Verfahren, weil die Richtigkeit der ,,Consolidated
List* letztendlich von der Genauigkeit und Zulas-
sigkeit der vorgelegten Informationen abhéngig
ist* Zur Vervollstindigung und Erleichterung
dieses Prozesses hat der UN-Sicherheitsrat mit
der Resolution 1904 (2009) ein Standardformular
fiir Listeneintrége erarbeitet, der auf der Webseite
der Sanktionsausschusses zu finden ist. In dem
Standardformular ist ausfiihrlich beschrieben,
welche Identifizierungsinformationen die Listing-
Vorschldge enthalten sollen, damit die notwendige
Ubersichtlichkeit, Uniformitit und Einheitlichkeit
erreicht werden kann.

Zusitzlich fordert der UN-Sicherheitsrat die
Mitgliedstaaten auf, eine Falldarstellung — in der sie
den Antrag begriinden — mit der jeweiligen Informa-
tion vorzulegen. Daher heift es, dass die Vertrags-
parteien Folgendes bereitstellen sollen:

— konkrete Befunde, die die angebliche Assozi-
ierung oder Handlung beweisen;

— die Art der Beweisgrundlage;

— Beweismaterial oder -dokumente, die spiter
vorgelegt werden konnen; sowie

— die Einzelheiten jeder Verbindung zu den
gegenwirtig aufgelisteten Personen oder Einrich-
tungen®'.

Eine Vorlage von strafrechtlichen Anklagen oder
Verurteilungen ist dabei nicht erforderlich, da das
Einfrieren von Geldern und anderen Vermdgensan-
lagen eine praventive MaBnahme ist, die die Verhin-
derung von Terrorismusfinanzierung und nicht die
Strafverfolgung des Besitzers fiir die Begehung der
Tat verfolgt. Diesbeziiglich ist festzustellen, dass
die Mitgliedstaaten iiber einen gewissen Ausfiil-
lungsspielraum beim Listing-Verfahren verfiigen.

Die Falldarstellung dient zur Erstellung der
Zusammenfassung der Griinde fiir die Eintragung
in die ,,Consolidated List* und kann, mit Ausnahme
einiger vertraulich behandelten Teile, auf Antrag
offentlich gemacht.> Nach den Terroranschlagen
von 11. September 2001 wurde zusétzlich eine neue

3% Gurule, Case W. Res. J. Int’l L. 2009, S. 35 {f.

31 S/RES/1904 (2009), Abs. 11 der Resolution 1904 (2009)
des Sicherheitsrats der Vereinten Nationen zur Gefdahrdung
des Weltfriedens und der internationalen Sicherheit durch
Terroranschldge vom 17.12.2009, http://daccess-dds-ny.
un.org/doc/UNDOC/GEN/N09/656/62/PDF/N0965662.
pdf?OpenElement, zuletzt abrufbar am 7.04.2010.

32 S/RES/1904 (2009), Abs. 11 der Resolution 1904 (2009)
des Sicherheitsrats der Vereinten Nationen zur Gefdahrdung
des Weltfriedens und der internationalen Sicherheit durch
Terroranschldge vom 17.12.2009, http://daccess-dds-ny.
un.org/doc/UNDOC/GEN/N09/656/62/PDF/N0965662.
pdf?OpenElement, zuletzt abrufbar am 20.05.2010.
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Praxis beim Listing-Verfahren entwickelt, namlich
der gemeinsame Nennungsprozess seitens der
Mitgliedstaaten, der von den USA seitdem héufig
verwendet worden ist*.

Nachdem die Vertragsparteien die ganze Infor-
mation an den Sanktionsausschuss iibergeben
haben, wird diese von jedem Ausschussmitglied
im Zeitraum von fiinf Arbeitstagen iiberpriift.
AuBerdem kann jedes Ausschussmitglied eine
Fristverldngerung beantragen, wenn er behauptet,
dass die vorgelegte Information nicht vollstindig
ist. Wenn es keine Einwénde gibt, wird die Liste
von dem Ausschuss genehmigt. Die Entscheidung
ist dann einstimmig getroffen und wird infolge-
dessen auf der Website veroffentlicht. Dazu ist mit
der Resolution 1822 (2008) auch die Zusammen-
fassung der Griinde fiir die Aufnahme von neuen
sowie von den vor dem Erlass der einschldgigen
Resolution eingetragenen Namen in die ,,Consoli-
dated List* auf der Website des Ausschusses 6ffent-
lich gemacht*. Dariiber hinaus fiir die Vervollstén-
digung der zugrunde liegende Information in der
Zusammenfassung der Griinde fiir die Aufnahme in
die Liste sowie fiir die Aktualisierung der vorhan-
denen Eintrige sind die UN-Mitgliedstaaten und die
zustindige Internationale Organisationen gefordert
iiber alle einschldgige Gerichtsentscheidungen und
-verfahren dem Sanktionsausschuss Auskunft zu
geben.®

Weiterhin ist der Ausschuss verpflichtet die
Mitgliedstaaten ndmlich den Heimat- oder Aufent-
haltstaat iber die Aufnahme in die ,,Consolidated
List™ zu benachrichtigen. Diese miissen wiederum
die betroffene Person/Einrichtung tiber ihre Auflis-
tung und die Griinde dafiir unterrichten.

Demzufolge sind die  Mitgliedstaaten
verpflichtet, den neuen Angaben zu folgen und das
Einfrieren von Geldern oder anderen Finanzanlagen
der neu aufgelisteten Personen und Einrichtungen
ohne Verzogerung umzusetzen. Daher sollen
die Staaten stindig die Liste iiberpriifen und die
verlangten Mallnahmen durchsetzen.

In dieser Hinsicht hat der UN-Sicherheitsrat eine

3 Niher dazu Gurule, Case W. Res. J. Int’l L. 2009, S. 39 f.

3% S/RES/1822 (2008), Abs. 13 der Resolution 1822 (2008)
des Sicherheitsrats der Vereinten Nationen zur Gefdahrdung
des Weltfriedens und der internationalen Sicherheit durch
Terroranschldge vom 30.06.2008, http://daccess-dds-ny.
un.org/doc/UNDOC/GEN/N08/404/90/PDF/N0840490.
pdf?OpenElement, zuletzt abrufbar am 7.04.2010.

35 S/RES/1904 (2009), Abs. 15 der Resolution 1904 (2009)
des Sicherheitsrats der Vereinten Nationen zur Gefdahrdung
des Weltfriedens und der internationalen Sicherheit durch
Terroranschldge vom 17.12.2009, http://daccess-dds-ny.
un.org/doc/UNDOC/GEN/N09/656/62/PDF/N0965662.
pdf?OpenElement, zuletzt abrufbar am 20.05.2010.

Priifliste durch die Resolution 1617 (2005) einge-
fiihrt, in der die Mitgliedstaaten aufgefordert sind,
einige Fragen beziiglich der Durchsetzung von
»smart sanctions* gegeniiber den neu eingetragenen
Personen und Einrichtungen zu beantworten und
sie dem Sanktionsausschuss vorzulegen.’® Dariiber
hinaus sind die Mitgliedstaaten aufgefordert den
Ausschuss ferner iiber die Gesetzédnderungen zur
Durchfithrung der SanktionsmaBnahmen, weitere
Kontosperren sowie iiber die Verbreitung der Sank-
tionsliste zu benachrichtigen.?” Damit wird ein hoher
Einsatz zur Terrorismusbekdmpfung angestrebt.

Die ,,Consolidated List* soll auf der Website des
Ausschusses stets aktualisiert werden®. Die aktu-
elle Liste vom 11. Mai 2010 enthélt 137 Personen,
die mit Taliban assoziiert sind, 258 Einzelpersonen,
die mit Al-Qaida assoziiert sind und 103 Einrich-
tungen, die mit Al-Qaida verbunden sind.*’

3. Befugnis des UN-Sicherheitsrats zum Erlass
der Individualsanktionen

Der UN-Sicherheitsrat, eins von sechs Hauptor-
ganen der UN i. S. v. Art. 7 Abs. 1 der UN-Charta,
ist laut Art. 24 der UN-Charta der Hauptverant-
wortliche fiir die Wahrung des Weltfriedens und
der internationalen Sicherheit. Dabei bemiiht er
sich zu Konfliktlosungen beizutragen, die Staaten
zu bestimmtem Verhalten zu zwingen bzw. davon
abzuhalten oder dauerhaften Frieden nach einem
ausgelosten Konflikt wieder herzustellen und zu
sichern.*

Die Befugnisse des UN-Sicherheitsrats zur
Erfillung dieser Aufgabe sind im Kapitel VII
UN-Charta aufgefiihrt. Das Herzstiick der Kompe-
tenz findet sich in den Art. 39 bis 42 der UN-Charta,
die dem UN-Sicherheitsrat die Befugnisse gibt, die
schérfsten Instrumente fiir den wirtschaftlichen
Druck auszuschopfen sowie militirische Eingriffe
durchzusetzen.*

3 Gurule, Case W. Res. J. Int’l L. 2009, S. 40 ff.

37 SC/9348, Pressemittelung 9348 des Sicherheitsrats der
Vereinten Nationen vom 04.06.2008, http://www.un.org/
News/Press/docs//2008/s¢9348.doc.htm, zuletzt abrufbar am
26.04.2010.

3 GemiB Abs. 25 der Resolution 1822 (2008) soll der Ausschuss
eine Uberpriifung aller zum Datum der Verabschiedung
der einschldgigen Resolution auf der ,,Consolidated List*
stehenden Namen bis zum 30. Juni 2010 durchfiihren.

3 The Consolidated List established and maintained by the 1267

Committee with respect to Al-Qaeda, Usama bin Laden, and

the Taliban and other individuals, groups, undertakings and

entities associated with them, http://www.un.org/sc/commit-
tees/1267/consolidatedlist.htm#talibanind, zuletzt abrufbar am

3.06.2010.

Johnstone, lan/ Cronin, Bruce, The Security Council as legis-

lature, in: The UN Security Council and the politics of interna-

tional authority, Abingdon 2008, S. 81.

4 Meerpohl, Individualsanktionen, S. 92.
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Laut Art. 39 UN-Charta muss der UN-Sicher-
heitsrat eine Bedrohung oder ein Bruch des Frie-
dens feststellen. Nach dem Wortlaut des Art. 39
UN-Charta 16st aber eine Friedensbedrohung oder
ein Friedensbruch noch keine Rechtsfolgen aus.
Daher heif3t es, dass der UN-Sicherheitsrat zunéchst
eine friedensbedrohliche Lage feststellen muss und
erst danach eine MaBinahme nach Kapitel VII der
UN-Charta ergreifen kann.*

Fraglich ist jedoch, nach welchen Mafigaben
wird die Bedrohung oder der Bruch des Friedens i.
S. v. Art. 39 gemessen?

In der UN-Charta gibt es keine Kriterien, die
dies ermoglichen wiirden, da die Begriffe ,,Frie-
densbedrohung® und ,,Friedensbruch* unbestimmt
sind. In diesem Zusammenhang ist festzustellen,
dass solch eine Bestimmung einem breiten Inter-
pretationsermessen des UN-Sicherheitsrats unter-
liegt, die aus seiner Entscheidungsfreiheit erfolgt,
in einer beliebigen Situation einzugreifen oder
nicht. Diese Freiheit ermdglicht jedoch nicht, iiber
die Ziele und Grundsédtze der UN-Charta i. S. v.
Art. 24 Abs. 2 UN-Charta hinauszugehen.* Ferner,
kommt der UN-Sicherheitsrat zur Feststellung eines
Friedensbruchs oder einer Friedensbedrohung, so
sieht er sich verpflichtet, vom breiten Spektrum
der ZwangsmaBnahmen i. S. v. Art. 40 bis 42
UN-Charta Gebrauch zu machen.*

Daraus ergibt sich keine ausdriickliche Kompe-
tenz fiir den Erlass von zielgerichteten Individual-
sanktionen. Betrachtet man aber die Einzelnen als
Verursacher der Friedensgefahrdung, so ergibt sich
die dringende Notwendigkeit, dagegen zu handeln.
Diese Praxis lédsst sich schon mit der Einrichtung
von Internationalen Straftribunalen fiir das ehema-
lige Jugoslawien und Ruanda im Handlungsrahmen
der UN erkennen, sie geht aber von einer nachtrig-
lichen Bestrafung von Personen aus.* Von grofer
Bedeutung ist demnach die Einordnung der terroris-
tischen Akte der Einzelnen unter die Mallgaben des
Art. 39 UN-Charta.

Die Verkniipfung von Terrorismus und Frie-
densbedrohung i. S. v. Art. 39 UN-Charta greift auf
die UN-Resolution 748 (1992) zuriick, in der der
UN-Sicherheitsrat festgestellt hat, dass die Auslie-

4 Eckert, Eva, Die Rolle nichtstaatlicher Akteure in der Ausle-
gung des Begriffs der Friedensbedrohung nach Kapitel VII
UN-Charta durch den Sicherheitsrat der Vereinten Nationen,
Berlin 2006, S. 30.

4 Niher dazu Eckert, Die Rolle nichtstaatlicher Akteure, S. 31 ff.

4 Meerpohl, Individualsanktionen, S. 88 ff.

4 Ohler, Christoph, Die Verhdngung von ,smart sanctions*
durch den UN-Sicherheitsrat — eine Herausforderung fiir das
Gemeinschaftsrecht, in: Europarecht-Zeitschrift (EuR) 2006,
S.852f.

ferungsverweigerung der Verantwortlichen fiir den
Terroranschlag in Lockerbie eine Friedensbedro-
hung i. S. v. 39 UN-Charta darstellt, da es beinahe
zum Ausbruch eines zwischenstaatlichen Konflikts
gekommen wire.* Hierzu hat der UN-Sicherheitsrat
nur die staatliche Unterstlitzung von Terroristen
betrachtet, ohne dabei auf die natiirlichen Personen
Riicksicht zu nehmen.*’

Mit der nach den Terroranschligen vom 11.
September 2001 erlassenen Resolution 1368 (2001)
hat der UN-Sicherheitsrat wegen der wachsenden
Gefahrdung des Weltfriedens und der internatio-
nalen Sicherheit durch terroristische Akte die Frie-
densbedrohung direkt auf einen von Einzelpersonen
durchgefiihrten Terroranschlag bezogen.*® Damit
erstreckte er die Feststellung einer Friedensbedro-
hung auf Privatpersonen und umfasste dabei jeden
Akt des internationalen Terrorismus. In diesem
Zusammenhang wird zukiinftig in den UN-Reso-
lutionen zu Terroranschldgen stindig darauf hinge-
wiesen, dass ,,jede Handlung des internationalen
Terrorismus, eine Bedrohung des Weltfriedens und
der internationalen Sicherheit darstellt®.

Daraus folgt, dass die Befugnisse des UN-Sicher-
heitsrats zur Feststellung eines unbestimmten
Begriffs bzw. einer Bedrohung oder Bruchs des
Weltfriedens i. S. v. Art. 39 UN-Charta im Rahmen
seines eigenen Beurteilungsspielraums erfolgen, die
trotz Beachtung gewisser Grenzen der UN-Charta
nur aus den Beispielen seiner Praxis gezogen
werden konnen. >

Fraglich bleibt jedoch, ob der UN-Sicherheitsrat
als Gesetzgebungsorgan befugt ist zu handeln. In
dieser Hinsicht hat der Erlass von UN-Resolutionen
zur Terrorismusbekdmpfung heftige Diskussionen
in der Literatur®' erregt. Zwar verleihen Art. 24 i.
V. m. Art. 25 UN-Charta dem UN-Sicherheitsrat
fiir die Erfiillung seiner Pflichten eine breite Hand-
lungskompetenz, jedoch bedeute dies noch nicht,
dass somit eine Befugnis zur Gesetzgebung zu
erkennen sei.”

Diesbeziiglich bezieht sich Johnstone mindes-

4 Meerpohl, Individualsanktionen, S. 98 f.

47 Néher dazu Eckert, Die Rolle nichtstaatlicher Akteure, S. 143
ff.

¥ a.a.0.,S.153.

4 S/RES/1368 (2001), Praambel der Resolution 1368 (2001)
des Sicherheitsrat der Vereinten Nationen zur Gefahr-
dung des Weltfriedens und der internationalen Sicherheit
durch Terroranschlige vom 12.09.2001, http://daccessdds.
un.org/doc/UNDOC/GEN/N01/533/82/PDF/N0153382.
pdf?OpenElement, zuletzt abrufbar am 26.05.2010.

0 Eckert, Die Rolle nichtstaatlicher Akteure, S. 36 f.

St Johnstone, in: The UN Security Council and the politics of
international authority, S. 81 ff.

2 a.a.0.,,S. 82.
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tens auf vier Griinde, die so eine Kompetenz
ausschlieBen solle. Als Erstes zieht er das Verhéltnis
bzw. institutionelle Gleichgewicht zwischen dem
UN-Sicherheitsrat und der UN-Generalversamm-
lung in Betracht. In diesem Sinne ermoglichen die
»quasi legislative® Funktionen der UN-Generalver-
sammlung multilaterale Vertrage zu verabschieden,
die einen bindenden Charakter bekommen, sobald
sie in der nationalen Rechtsordnung durch Ratifi-
zierung angenommen sind. Daraus folgt, dass die
Rolle der UN-Generalversammlung durch eine
Usurpierung dieser ,,quasi legislativen Funktionen
seitens des UN-Sicherheitsrats geschwécht sein
konne. Dariiber hinaus unterliegen die UN-Sicher-
heitsratsbeschliisse keiner gerichtlichen Kontrolle
durch den Internationalen Gerichtshof.

Das zweite Argument betrifft das Abschlussver-
fahren von Vertridgen, in denen das erforderliche
Einverstindnis eines Staates, durch einen internati-
onalen Vertrag gebunden zu sein, vom UN-Sicher-
heitsrat durch die Ausiibung seiner ,,Gesetzge-
bungsaufgabe* ersetzt ist und damit grundsatzlich
verletzt ist. Weiterhin fiihrt Johnstone auf, dass dem
UN-Sicherheitsrat das notwendige Fachwissen dazu
fehle, da die Staatenreprisentanten bei der UNO
eher aus politischen Uberlegungen handeln.

SchlieBlich wurde eingerdumt, dass so eine
nicht repriasentative politische Institution wie der
UN-Sicherheitsrat im Namen der fiinf Méchtigsten
anstatt aller UN-Mitglieder handeln wiirde und
damit einen disproportionierten Einfluss auf der
internationalen Ebene bewirken wiirde. Auflerdem
fithre eine Ubertragung der Gesetzgebungsbefugnis
auf den UN-Sicherheitsrat zu einer Abschreckung
des internationalen Systems insofern, wie zu Recht
bemerkt wurde, dass einige UN-Mitglieder, wie die
USA, die UN-Sicherheitsratsresolutionen zu ihrer
eigenen Politik im Kampf gegen Terrorismus dank
ihren wesentlichen Rolle im UN-Sicherheitsrat
gemacht haben.>

Im Ergebnis ist festzuhalten, dass mangels einer
ausdriicklichen Bestimmung in der UN-Charta
hinsichtlich der Gesetzgebungskompetenz des
UN-Sicherheitsrats diese aus der Auslegung der
Art. 24 1. V. m. Art. 25 UN-Charta abzuleiten sei,
die dem UN-Sicherheitsrat umfangreiche Zustén-
digkeiten bei der Wahrung des Weltfriedens
und der internationalen Sicherheit verleihen und
demnach zur Festigung einer zunehmenden Praxis
zur Verhdngung von UN-Sanktionen gegeniiber
Terrorverdichtigen gefiihrt hat.

3 a.a.0.,S.83f.

4. Bindung des UN-Sicherheitsrats an die
Menschenrechte

Da die UN-Sicherheitsresolutionen mit der
Verhidngung von finanziellen Sanktionen gegen-
iiber Einzelnen einen starken Eingriff in die Rechte
der Individuen darstellen, stellt sich daher die
Frage, inwieweit der UN-Sicherheitsrat sich beim
Erlass derartiger Resolutionen an die Menschen-
rechte halten soll. Diesbeziiglich sind in der Lite-
ratur heftige Diskussionen gefiihrt.

Ein Teil der Literatur fihrt aus, dass der
UN-Sicherheitsrat nur an die Menschenrechte
gebunden ist, die dem zwingenden Vdlkerrecht
gehoren, da die aufgrund der vdlkerrechtlichen
Vertrdge erlassenen UN-Sicherheitsratsbeschliisse
nichtig sind, sobald sie dem ius cogens widerspre-
chen — gemil Art. 53 bzw. 64 WVK. Fraglich bleibt
jedoch die Bestimmung des ius cogens. In dieser
Hinsicht ergibt sich so eine Moglichkeit im Rahmen
eines gerichtlichen Verfahrens vor dem IGH gemél
Art. 66 WVK zu erschdpfen; hochst problematisch
sei aber dabei die Beteiligung des UN-Sicherheits-
rats, da er nicht als Partei in einem Verfahren vor
dem IGH erscheinen kann.>*

Ferner kommt eine Bindung des UN-Sicher-
heitsrats an die universellen menschenrechtlichen
Kodifikationen in Betracht. Auch hier besteht eine
Zuriickhaltung, da die volkerrechtlichen Menschen-
rechtsvertridge allein die staatlichen Volkerrechts-
subjekte verpflichten.® Dariiber hinaus genief3en
nach Art. 103 UN-Charta die Vorschriften der
UN-Charta gegeniiber anderen vdlkerrechtlichen
Verpflichtungen Vorrang, wenn es zu einem Wider-
spruch dazwischen kommt.>

In diesem Sinne stellt sich die Frage, ob sich eine
Bindung des UN-Sicherheitsrats an die universellen
Menschenrechtsstandards nicht aus der UN-Charta
selbst ableiten ldsst. Wie schon oben erwihnt
wurde, ist der UN-Sicherheitsrat nach dem Wort-
laut des Art. 24 Abs. 2 UN-Charta verpflichtet, im
Rahmen der Ziele und Grundsitze der Vereinten
Nationen zu handeln. Die Ziele und Grundsitze der
Vereinten Nationen sind in der Prdambel sowie in
Art. 1 und 2 UN-Charta niedergelegt. Dazu zéhlen
unter anderem die Achtung vor den Menschen-
rechten und Grundfreiheiten. In dieser Hinsicht
ist in der Literatur die Meinung vertreten, dass
nicht der ganze Menschenrechtskatalog seitens des
UN-Sicherheitsrats zu beachten sei, sondern ledig-
lich diejenigen Menschenrechte, die gewohnheits-
rechtlich anerkannt sind.>’

3% Ohler, EuR 2006, S. 857.

35 Schotten, Wirtschaftssanktionen, S. 265 f.

% Ohler, EuR 2006, S. 857.

7 a.a.0, S. 857; Schotten, Wirtschaftssanktionen, S. 268 f; Birk-
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Demgegeniiber wird nach einer Mindermeinung
aufgefiihrt, dass weder eine unmittelbare noch eine
mittelbare Verpflichtung fiir die Vereinten Nati-
onen bzw. den UN-Sicherheitsrat im Art. 1 Abs.
3 UN-Charta festgelegt wurde, da die Vereinten
Nationen bzw. der UN-Sicherheitsrat lediglich an
die Forderung von Menschenrechten i. S. v. Art.
55 lit. ¢) UN-Charta und nicht an deren Achtung
gebunden sei.”® Aulerdem zdhlen die Wahrung des
Weltfriedens und der internationalen Sicherheit zu
den primédren Aufgaben des UN-Sicherheitsrats.*

Zusammenfassend ist festzustellen, dass nach
Art. 24 Abs. 2 1. V. m. Art. 1 Abs. 3 UN-Charta der
UN-Sicherheitsrat lediglich an die Einhaltung der
gewohnheitsrechtlich anerkannten Menschenrechte
gebunden ist, wobei dadurch die Durchsetzung von
Verpflichtungen des UN-Sicherheitsrats aus Art. 24
Abs. 1 UN-Charta nicht beeintrichtigt sein soll.

5. Rechtsschutz gegen UN-Individualsanktionen

Mit dem Erlass von zahlreichen UN-Resolu-
tionen zur Terrorismusbekdmpfung lasst sich ein
starker Eingriff in den Individualrechte der Sankti-
onsadressaten erkennen. Daher entsteht die Notwen-
digkeit, gegen diese Verletzungen vorzugehen und
einen effektiven Schutz der durch die ,,smart sanc-
tions* verletzten Grundrechte zu beanspruchen.

a) De-Listing-Verfahren

Ein Art Schutz hat der UN-Sicherheitsrat den
Sanktionsadressaten mit der UN-Resolution 1267
(1999) bereitgestellt. Die betroffenen Personen
und FEinrichtungen konnten sich daher an den
Staat wenden, der das Einfrieren ihrer finanziellen
Ressourcen ausgelost hat und der wiederum einen
Antrag auf ein De-listing bei dem UN-Sicherheitsrat
stellen konnte. Der Antrag stellende Staat musste
zuerst den Listing-Staat konsultieren und ihn zu
einer gemeinsamen oder eigenstindigen Beantra-
gung auf De-listing bringen. Dariiber hinaus konnte
der Antrag stellende Staat ohne einen zusétzlichen
Antrag des Listing-Staates die Streichung aus der
Liste bei dem ,,1267 Ausschuss* beanspruchen, der
dann im Wege des Konsensus iiber das De-listing
entschieden hat.*

Da der diplomatische Weg durch den Staat eine
sehr geringe Hoffnung auf einen Einsatz des Heimat-
oder Aufenthaltsstaates fiir ein De-listing-Verfahren
gibt, hat der UN-Sicherheitsrat in dieser Hinsicht
eine zusitzliche Moglichkeit mit der UN-Reso-
lution 1730 (2006) geschaffen. Diese ermdglichte

hduser, Sanktionen, S. 218 ff.

8 Meehrpool, Individualsanktionen, S. 111 ff.
5% Ohler, EuR 2006, S. 857; Birkhduser, Sanktionen, S. 222.
%0 Guidelines of the Committee for the conduct of its work, Abs.

8, http://www.un.org/Docs/sc/committees/1267/1267_guide-
lines.pdf, zuletzt abrufbar am 26.05.2010.

dem einzelnen Betroffenen, selbst einen Antrag auf
seine Streichung aus der Blacklist an der neben dem
Sanktionsausschuss eingerichteten Anlaufstelle, der
sog. focal point, einzureichen.®’ Diese Anlaufstelle
ist ein verwaltungsinternes Gremium der UNO und
sie war fiir die Entgegennahme von Antrégen von
Betroffenen sowie fiir die Beratung und Erleich-
terung von Konsultationen zwischen Staaten im
Rahmen des De-listing-Verfahrens zustdndig. Nach
der Annahme der Antrige leitete der focal point
diese mit einer Empfehlung an den Sanktions-
ausschuss weiter, der letztendlich tiber die Strei-
chung der Betroffenen aus der Liste einstimmig
entscheidet hat.®

Da ein echter Individualrechtsbehelf lisst sich
iiber diese Verfahrensoption durch den focal point
nicht erkennen, wird mit dem Erlass der UN-Reso-
lution 1904 (2009) ein Schritt weiter in dieser Rich-
tung gemacht. Dementsprechend wird ein Biiro der
Ombudsperson fiir einen Anfangszeitraum von 18
Monaten eingerichtet, das fiir die Entgegennahme
der Antrdge von betroffenen Personen und Unter-
nehmen auf Streichung von der ,,Consolidated
List* sowie fiir eine unabhingige und unparteiische
Untersuchung des einschldgigen Falles zustéindig
ist. Der Ombudsmann wird von dem UN-General-
sekretdr nach einer Abstimmung mit dem Sankti-
onsausschuss ernannt und muss gemif3 Abs. 20 der
UN-Resolution 1904 (2009) ,,eine namhafte Person
von hohem sittlichem Ansehen, die sich durch
Unparteilichkeit und Integritit auszeichnet und iiber
hohe Qualifikationen und Erfahrung auf einschla-
gigen Gebieten, wie dem Recht, den Menschen-
rechten, der Terrorismusbekdmpfung und Sankti-
onen, verfiigt* sein.

Das De-Listing-Verfahren erfolgt in mehreren
Phasen. In der ersten Phase, nach dem Eingang
des Antrags auf Streichung von der Blacklist bei
der Ombundsperson, leitet die Ombudsperson das
Begehren an den UN-Sanktionsausschuss, relevante
Staaten und UN-Organe weiter und ersucht diese
um einschligige Informationen innerhalb von zwei

o1 Ohler, Christoph, Gemeinschaftsrechtlicher Rechtsschutz
gegen personengerichtete Sanktionen des UN-Sicherheitsrats,
in: Européische Zeitschrift fiir Wirtschaftsrecht (EuZW ) 2008,
S. 630; Sauer, Heiko, Rechtsschutz gegen volkerrechtsdetermi-
niertes Gemeinschaftsrechts? — Die Terroristenlisten vor dem
EuGH, in: Neue Juristische Wochenschrift (NJW) 2008, S.
3685; Mayer, Frank/ Macke, Julia, Rechtliche Auswirkungen
der Terroristenlisten im deutschen Recht, in: Online-Zeitschrift
fiir Hochstrichterliche Rechtsprechung im Strafrecht (HHRS)
2007, S. 453.

%2 S/RES/1730 (2006), Resolution 1730 (2006) des Sicher-
heitsrats der Vereinten Nationen zu den Allgemeinen Fragen
im Zusammenhang mit Sanktionen vom 19.12.2006, http://
daccessdds.un.org/doc/UNDOC/GEN/N06/671/31/PDF/
N0667131.pdf?OpenElement, zuletzt abrufbar am 26.05.2010.
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Monaten. Die Informationssammlung endet mit
dem Erstellen eines Berichts iiber die erzielten Fort-
schritte in Bezug auf Streichungsantrag, das dem
UN-Sanktionsausschuss vorgelegt wird.

Weiterhin fiihrt die Ombudsperson, wieder in
einem Zeitraum von zwei Monaten, einen Dialog mit
dem Antragssteller um zusétzliche Informationen fiir
die Untersuchung zu erlangen und alle offenen Fragen
diesbeziiglich zu kldren. Am Ende der Austausch-
sphase erarbeitet die Ombudsperson einen umfas-
senden Bericht, der die wichtigsten Argumente zur
Streichung des Antragsstellers von der Liste enthilt
und legt diesen dem Ausschuss vor. Daher heif3t es,
dass die Beweislast in Bezug auf die Streichung und
die Rechtfertigung der De-listing nicht mehr, wie
vorher, bei der betroffenen Person liegt.

Nach der Uberpriifuing des umfassenden
Berichts innerhalb von dreilig Tagen entscheidet
der UN-Sanktionsausschuss iiber die Streichung
des Gesuchsstellers von der ,,Consolidated List*
und unterrichtet die Ombudsperson iiber seinen
Beschluss und die Griinde dafiir. Die Ombuds-
person setzt wiederum den Antragssteller iiber die
positive bzw. negative Entscheidung des Sanktions-
ausschusses in Kenntnis. Hierbei ist festzustellen
dass die Entscheidungskompetenz in Bezug auf
die Streichung von der Blacklist weiterhin beim
UN-Sanktionsausschuss liegt.

In diesem Zusammenhang mag eine Verbes-
serung im De-listing-Verfahren zu erkennen sein,
dies heilit aber noch nicht, dass es sich dabei um
einen Rechtsschutz der Individuen im echten Sinne
handelt, da noch keine Moglichkeit fiir den Betrof-
fenen besteht, eine Rechtsstellung gegeniiber der
Sanktionsausschussentscheidung vor einer gericht-
lichen Instanz einzunehmen. Aullerdem, es fehlt bei
Weitem noch an einem unabhingigen und effek-
tiven Uberpriifungsmechanismus, der mit Entschei-
dungsbefugniss in Bezug auf die Authebung der
SanktionsmaBnahmen gegeniiber den unfair gelis-
teten Personen/Einrichtungen beauftragt wére.

b) Rechtsschutz vor dem IGH

Innerhalb des UN-Systems kommt vor allem das
Hauptrechtsprechungsorgan — der Internationale
Gerichtshof (IGH) — fiir eine rechtliche Kontrolle
der UN-Sicherheitsratsresolutionen in Betracht. In
dieser Hinsicht ist in der UN-Charta keine Erméch-
tigungsgrundlage zu finden. Nach den Vorschriften
der UN-Charta und des IGH-Statuts ist das IGH
allein fiir die Beantwortung von Gutachtenanfragen
der internationalen Organisationen geméal Art. 96
UN-Charta i. V. m. Art. 65 IGH-Statut, die aller-
dings einen fakultativen Charakter haben, und fiir
die Beilegung von Rechtsstreitigkeiten i. S. v. Art.

36 IGH-Statut zustandig.*®

Dariiber hinaus sind mit dem UN-System gleich-
berechtigte Organe mit gut trennbaren Kompe-
tenzbereichen eingerichtet, die wegen ihrer unter-
schiedlichen Herangehensweise nicht ersetzbar
sind, sodass eine gerichtliche Kontrolle eines rein
politischen Beschlusses durch den IGH nicht vorge-
sehen ist.** Andernfalls wiirde die Handlungsfahig-
keit des UN-Sicherheitsrats gemindert. Vielmehr
sind die Beschliisse des UN-Sicherheitsrats nicht
angreifbar, da diese sich durch ihre Bindungswir-
kung den rechtskriftigen Urteilen eines internatio-
nalen Gerichts niahern.® Daher fillt die Uberpriifung
der SanktionsmafBnahmen des UN-Sicherheitsrats,
die im Rahmen des UN-Individualsanktionsregimes
eingesetzt wurden, nicht in die Kompetenz des IGH.

Dagegen spricht auch die den Individuen
fehlende Parteifdhigkeit, vor dem Gerichtshof
aufzutreten, da nach dem Wortlaut des Art. 34 Abs.
1 IGH-Statut nur die Staaten Parteien vor dem IGH
sein konnen. Damit sei eine Geltendmachung von
Menschenrechtsverletzungen durch den Heimat-
staat der Betroffenen im Wege des diplomatischen
Schutzes vor dem Gerichtshof denkbar.

In dieser Hinsicht ist in der Literatur die
Frage nach einer inzidenten Rechtskontrolle der
UN-Sicherheitsratsresolutionen im Rahmen einer
zwischenstaatlichen Streitigkeit stark umstritten.

Nach einer Mindermeinung® sei die Rechtmé-
Bigkeitskontrolle der UN-Sicherheitsratsresoluti-
onen im Rahmen einer Schadenersatzklage wegen
rechtswidriger ,,smart sanctions* vor dem IGH zu
priifen. In diesem Sinne sei die Klage gegen die im
Sanktionsausschuss vertretenen Staaten zu richten,
die angeblich gegen den ,;rule of law* verstofen
haben.

Demgegeniiber wurde in einem Teil der Lite-
ratur®” aufgefiihrt, dass die Vermutung der Recht-
mifBigkeit einer  UN-Sicherheitsratsresolution
begriindet sei, insofern diese auf Grundlage der
mehrheitlichen Zustimmung der UN-Mitglieder im
Sicherheitsrat erlassen wurde. Auflerdem kann das
Abstimmungsverhalten der Staaten im UN-Sank-
tionsausschuss vor dem Gerichtshof nicht infrage
gestellt werden, da die UN-Mitglieder ein freies und

% Ohler, EuR 2006, S. 568 f; Payandeh, Mehrdad, Rechtskon-
trolle des UN-Sicherheitsrates durch staatliche und iiberstaat-
liche Gerichte, in: Zeitschrift fiir ausldndisches offentliches
Recht und Vélkerrecht (ZaoRV) 2006, S. 49; Wahl, Rechts-
schutz, S. 123.

% a.a.0.,S. 126.

% Stein, Torsten/ von Buttlar, Christian, Vo6lkerrecht, Kéln 2005,
S. 349.

% Ohler, EuR 2006, S. 569.

7 Stein/von Buttlar, Vilkerrecht, S. 350.
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unbeschrinktes Mandat besitzen und daher ohne
weiteres ihr Stimmrecht in jeglicher Weise ausiiben
konnen.

Dariiber hinaus lésst sich in der Rechtsprechung
des Gerichtshofs kein deutlicher Hinweis beziiglich
einer Einrdumung der Uberpriifungskompetenz von
UN-Sicherheitsratsresolutionen erkennen. Zwar hat
der IGH seine Uberpriifungsbefugnis hinsichtlich
der RechtméaBigkeit einer UN-Sicherheitsratsreso-
lution im Lockerbie-Fall abgelehnt, die Entschei-
dung enthélt aber keine eindeutige Antwort in dieser
Hinsicht.® Was daher festzuhalten bleibt, ist die
Zustiandigkeit des IGH, sich lediglich hinsichtlich
der Giiltigkeit der UN-Sicherheitsratsbeschliisse zu
dufern.”

Demzufolge ist festzustellen, dass eine gericht-
liche Uberpriifung der UN-SanktionsmaBnahmen
durch den Gerichtshof ausgeschlossen bleibt und
damit auch kein Rechtsschutz der Individuen gegen
die finanziellen Sanktionen des UN-Sicherheitsrats
vor dem IGH gewihrleistet wird.

¢) Andere Rechtsschutzmaéglichkeiten

Da kein effektiver Rechtsschutz der Individuen
gegen Finanzsanktionen des UN-Sicherheitsrats
vor dem IGH gesichert ist, wurden in der Literatur”!
zu den oben beschriebenen Rechtsschutzmdoglich-
keiten andere denkbare Instrumente vorgebracht. In
den Blick genommen wurde hier die UN-Menschen-
rechtskommission, die im Jahre 1946 aufgrund des
Art. 68 UN-Charta gegriindet und dann 2006 durch
den neu eingerichteten UN-Menschenrechtsrat
ersetzt wurde. Daher ist allein der UN-Menschen-
rechtsrat fiir die vorliegende Arbeit relevant.

Der UN-Menschenrechtsrat ist fiir die Annahme
der Beschwerden von Einzelpersonen und Orga-
nisationen beziiglich der schweren und zuver-
lassig  bestdtigten Menschenrechtsverletzungen
in einem Staat zustindig und demzufolge fiir die
Identifizierung und Einddmmung dieser Verlet-
zungen im jeweiligen Land. In dieser Hinsicht
unterscheidet sich das Beschwerdeverfahren vor
dem UN-Menschenrechtsrat von dem Individu-
albeschwerdeverfahren, da es sich dabei nicht um
eine Durchsetzung von Individualrechten, sondern
um ein Anzeichen von regelmafligen Mustern von
Menschenrechtsverletzungen in dem betroffenen
Staat handelt. Daraus folgt, dass ein Rechtsschutz
des Einzelnen gegen die UN-Individualsankti-
onen vor dem UN-Menschenrechtsrat auch auszu-
schlieffen ist.

% Wahl, Rechtsschutz , S. 124 f.
®  Payandeth, Za6RV 2006, S. 49.
" Wahl, Rechtsschutz, S. 127 f.

T a.a.0.,S. 128 ff.

I11. Fazit

Das UN-Rechtsschutzsystem ermangelt eines
Gremiums, das fiir die RechtmaBigkeitskontrolle der
UN-Sicherheitsratsresolutionen und das Individual-
beschwerdeverfahren gegen die durch ,,smart sanc-
tions* verhéngten MaBinahmen zustindig wéire und
sperrt von Anfang an den Sanktionsadressaten alle
moglichen Rechtswege zu einem effektiven Rechts-
schutz gegen die verhidngte finanzielle UN-Sankti-
onen. Zwar ist eine Art Schutz geschaffen, gegen
die Listung durch das De-listing-Verfahren — durch
das neu eingerichtete Biiro der Ombudsperson —
vor dem UN-Sanktionsausschuss vorzugehen, dies
bietet aber den Adressaten des Taliban-Sankti-
onsregimes keine Moglichkeit einer gerichtlichen
Geltendmachung der Grundrechte, nidmlich der
Beteiligungs- und Anhorungsrechten, des Rechts
auf ein faires Verfahren sowie des Rechts auf einen
Rechtsbehelf.

Vielmehr sind keine Rechtsschutzmdglichkeiten
gegen die Verhidngung von finanziellen Individu-
alsanktionen — weder vor dem IGH noch vor dem
UN-Menschenrechtsrat — vorgesehen, ,da der
Sicherheitsrat es nicht fiir angebracht gehalten
hat, ein unabhdngiges internationales Gericht zu
schaffen, das in rechtlicher wie in tatsdchlicher
Hinsicht iiber Klagen gegen die FEinzelfallent-
scheidungen des Sanktionsausschusses zu befinden
hat“*. Demzufolge bietet das UN-Rechtssystem
keinen umfassenden und effektiven Rechtsschutz-
mechanismus, der eine Sicherstellung des interna-
tional anerkannten grundrechtlichen Mindeststan-
dards den durch intelligente Sanktionen betroffenen
Personen und FEinrichtungen gewéhren wiirde.
Damit ist eine heftige Diskrepanz zwischen der
Wahrung der Weltsicherheit und der Achtung
von Menschenrechten i. S. v. Art. 1 UN-Charta
entstanden.

Copyright©Eugenia GONCEAROVA, 2010.

2 EuGH, Rs. C-402/05 P (Kadi), Urteil vom 3.09.2008, Slg.
2008, I-06351, Rn. 285.
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BAPITABCKOE BOCCTAHME 1944 TOJA U EI'O OHEHKHA

Cepzeii HA3APH A

RASCOALA DIN VARSOVIA IZBUCNITA iN 1944 SI EVALUAREA EI

In cadrul lucrarilor Conferintei de la Teheran cele trei mari puteri au adoptat o decizie comund ( au
ajuns la un numitor comun) privind frontiera sovieto-poloneza. Guvernul polonez aflat in exil la Londra
nu recunostea linia Kurzon si insista ca orasele Lvov si Vilno sa fie incluse in componenta Poloniei, fapt
despre care Churchill a fost instiintat de catre premierul Mikolaicik la data de 20 ianuarie 1944. Acelasi
guvern in exil, de asemenea, se opunea transmiterii Konigsbergului Uniunii Sovietice. Insistenta respec-
tiva confirma nu doar imposibilitatea normalizarii relatiilor dintre cele doua guverne, dar §i faptul ca
guvernul polonez in exil nu constientiza completamente care este conjunctura internationald creatd la acel
moment. Mai mult decat atdt, membrii guvernului mizau pe tergiversarea razboiului cu scopul de a slabi la
maximum potentialul Uniunii Sovietice §i de a nu permite intrarea trupelor sovietice pe teritoriul Poloniei.

WARSAW REVOLT OF 1944 AND ITS EVALUATION

At the Tehran Conference the three great powers, in principle, have come to a common denominator in
the question of the Soviet-Polish border. As to the London government in exile it did not recognise ,, Curzon
line” and demanded in structure of the future Poland Lvov and Vilna what prime minister Mikolajchik has
declared to Churchill on January, 20th, 1944. Also the government in exile objected to transfer of Koenigs-
berg to the Soviet Union. These harassments testified not only to impossibility of normalisation of relations
between two governments, but also that the Polish government in London at all did not realise the reality
which has developed in the world. Moreover, these people argued for delaying the war in order to maximize

the weakening of the USSR and to prevent its army on the territory of Poland.

Ha Terepanckoii KOH(GEPEHIIMU TPU BEITUKUE
JepKaBbl B IPUHLUIE NMPHUIUIM K 00LIeMy 3HaMe-
HATEIT0 B BOIIPOCE O COBETCKO-TIOJILCKOM rpaHuIie’.
Yro kacaercsi JIOHAOHCKOTO 3MHIPAHTCKOTO
NPaBUTENBCTBA, TO OHO HE IMPHU3HABAIO (JIMHHIO
Kepzona» u TpeboBano B cocra Oyaymieti [lonpmum
JIpBoB ¥ BuibHO™, 0 uéM mpembep Mukogaiduk
3asBun Yepuwwno 20 siuBaps 1944 r. Bozpaxkaio
SMHUIPAHTCKOE IPABUTEIHCTBO M IPOTUB IIEpEayn

Cepzeii Muxaiinoguy HA3APHUA — xanauiaT nCTOPUUECKUX
HayK, JIOKTOp MOJIMTHYECKUX HayK, JOUEHT l'ocymapcTseH-
HOI'0 MHCTUTYTa MEX/IYHApPOJHbIX OTHOLIEHHH MOJIIOBEL

' Cwm.: PermnukoB A.B. Bapmiackoe Boccranue 1944 roxa B
JIOKYMEHTaX U3 apXUBOB crelciyx0. Bapmasa-Mocksa, 2007.
// HHH, 2008, Ne 1.

B utone — aBrycre 1944 r. Bo BpeMsi HACTYILUIEHUS] COBETCKUX
Boiick Ha BunbHioc ¥ JIbBOB MpPOM30LUIN OXECTOUEHHBIE
6ou Mexxay HUMHU U oTpspamu AK, nmpuBeie K MHOrOUKC-
JIGHHBIM JKepTBaM ¢ o0eux cTopoH. OnHaKo wyalle Npowuc-
XOIMIO HAao0OpoT — connarsl U MHorue oduuepsl AK mpu
koHTakTe ¢ KpacHoit Apmueil nepexoauin Ha e€ CTOPOHY U
BJIIMBAJINCH B cocTaB l-if apmun Boiicka [lombsckoro, a pyko-
BoJIcTBO AK nepexo1uiio Ha HeJerajbHoe MOJI0KEHHE.

Kénurcoepra Coserckomy Coro3y’. DTu jomora-
TEJILCTBA CBHUIETENHbCTBOBAIM HE TOJIBKO O HEBO3-
MOXXHOCTH HOPMAJIM3alM¥ OTHOLICHUH MEeXIy
JIBYMS IPABUTEIBCTBAMH, HO M O TOM, YTO IOJIbCKOE
npaBUTENLCTBO B JIOHHOHE abCONMIOTHO HE OCO3HA-
BAJIO CJOXXMBLIYIOCS B MHUpPE peaJibHOCTh. bonee
TOTO, 3TH JIIOJH PATOBAJIH 32 3aTATMBAHUE BOHHBI C
nenbro MakcuManbHoro ociadieaus CCCP u veno-
MyLIeHUs ero apMun Ha Tepputoputo Ionpmm. Tak
B OJHOM M3 JOKYMEHTOB 3MHIPAHTCKOIO IpPaBU-
TEJIbCTBA T'OBOPHIIOCH OYKBAJIBHO ClIEAYyIOILIEE:
«3UMHEee HACTYIUIEHHE B Hayase TeKyuero 1944 r.
rpo3uio, 9yto CTajnH 3aKOHYUT BOIHY 0€3 BOSHHOU
MOMOIIM  aHIJIO-aMEPUKAHCKUX BOMcCK... Ilojo-
JKEHHE CIlaciia HeMeLKasi apMusi, KOTopas OCTaHoO-
BIJIA COBETCKOE HACTYILUICHUE)".

B ycnoBusi HEyMOJIMMOIO COBETCKOTO HACTYII-

Ucpasnan B.JI. IututomaTus B roasl BoWHB! 1941 — 1945 1T
M., 1985, C. 242.

Hazapesnu P. Bapmasckoe Boccranume. 1944 roxa: momuru-
yeckue acnekTsl. [lepeBoa ¢ monbckoro. M., 1989, C. 35.
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neHusi Ha 3amaj MeYaTHBIM OpraH TIIaBHOKOMAaH-
noanusi AK B mepenoBoil cratbe «Ha 4TO MBI
paccunteiBaeM?» otmedan: «1. Ilpexne Bcero Ha
cOoOCTBeHHBIC BOOpPYXEHHBIC CHBL... 2. Ha To,
YTO AHTJIIOCAKCOHCKO-COBETCKHN KOH(DIUKT HEU3-
OckeH... MBI Ha 3TO paccyuThIBaeM. MBI Ha 3TO
JenaeM CTaBky»'. B 3TOM cMbIciIe MEXIy IO3H-
[Uell MONbCKUX HAIMOHAJIUCTOB M THUTIEPOBLAMHU
HE CYIIECTBOBAIO KAKOW-THOO MPUHIIAITHATLHOM
pasHUIIBL

Co3maBmmiics Tymuk ObUT OOCYXIEH Ha 3ace-
JTaHUW OpUTAHCKOTO BOCHHOTO KabuHeTa 25 sHBaps
1944 r. IlpeMbep peaIMCTUYECKA OTMEYas, YTO
MOJIECKUH BOITPOC HEOOXOTUMO YPEryInpOBaTh KaK
MOJKHO CKOpee, TaK, KaK 10 Mepe MpPOABIKEHUS
COBETCKHX BOMCK MO3WIHMH JIOHJOHCKHX TOJISKOB
ocnmabmnsitorcsi. «Ham He cremyer WrHopupoBaTh
TOro (pakra, 9TO TEPCIEKTUBHI BOCCTAHOBIICHUS
cB0oOOTHOM [loBIHM CBSI3aHBI TOJBKO C KEPTBAMH
u nobenamu pycckux»’. Uepuniuib MOHUMAN, YTO
€CJIA BOIIPOC BOBpeMst He Oyzaer pemiéH, B [lonpmie
OymeT oOpa3oBaHO MPOCOBETCKOE MPABUTEILCTRO.

JlokazarensCcTBOM KpaitHero o0OCTpEHUS ITOJTb-
CKO-COBETCKMX OTHOIIEHWI CcTama W Helpekpa-
marormasics u Henpumupumas kputuka CCCP nHa
CTpaHWIAX  IOJKOHTPOJBHOM  3MHUTPAHTCKOMY
MIPAaBUTEIHCTBY MOJIBCKOM MIEUaTH, U JAKe TPU3BIBHI
MTOJIBCKOTO TIPABUTEIILCTBA K BOOPYKEHHOH O0phOe
C COBeTCKUMH BoiickamMu. OmmH u3 00pa3roB
TaKOro pojaa W3NaHus Bpy4EHHOTO 2 (heBpais
1944 1. mepconanmpHo CrammapiM mociay CILIA
B CCCP TI'appumany IS O3HAKOMIICHUS aMepH-
KaHCKOTO TPaBUTENbCTBA, MOCIEIHUN Ha3Bal
«OTBPATHTEILHBIM»®.

OH ncan B cBOEM MeMopaHayMe B BammmHTTOH
24 mapra: «Ilo-mMmoeMy HET COMHEHHH B TOM, YTO
MMOJINTHKA [IIOJIbCKOTO] TIPaBUTEIBCTBA OIpee-
JIIETCSL TPYIIIONH OQHUIIEPOB, KOTOPBIE YOCKICHEI,
yTto BoiHa ¢ CoBeTckoil Poccueit — HenzOexHa. ..
Cramua yOeXIEH B TOM, UYTO HEb3sI HAJCATHCSA Ha
JIpy>KECTBEHHbIC OTHOIEHUA ¢ Ilosblien, ecinu y
BJIacTH OyIeT mpaBsias rpynmupoBka u3 JIonnoHa,
MMO3TOMY OH W He JkemaeT, uToObl KpacHas Apmus
BOCCTaHaBJMBalla MX BiIacTh. Sl momararo, 4TO B
OCHOBHOM OH IpaBy»’. Ilo cyiiecTBy U MHEHHE A.
Wnena coBmajgamo ¢ aMepUKAaHCKUM B JTaHHOM
Bompoce. Tak B y’ke yIOMSHYTHIX HAMH pa3MBbIIILIe-

4 Ibid., C. 37-38.

5 Cunouc B.4., Yensiies M. A. Kpsivckast koHpepeHuust. 1945
ron. M., 1984, C. 19; cm. takxke Ytkua AWM. Jlurutomarus
®panknuna Pyssensra. CBepanosck, 1990, C. 401-402.

¢  CoBercko — aMepUKaHCKHE OTHOILUCHHUsS BO BpeMsi Benmkoit
OreuecTBeHHOM BoMHBI 1941 — 1945. JlokyMeHTHI u Mate-
puansl. T. II. M., 1984, C. 21-22.

7 Cwm.: Ucpasnsu B.JI. JTurutomarus B rojbl BoiHsl, C. 239, 240.

HUsIX o nopoay nuchma [l. Kynnepa, o ormeuai:
«MmenHo Tpenuss mexay Poccueit u Ilonbuieit
SBWJTUCH TIPUYUHON HEYAa4yH B TIOMBITKE TPUBJIEYb
Poccuto Ha Hairy ctopony B 1939 r. Ionbima npu
xopommx otHomeHusx ¢ CCCP cmoxer OBITh
CUJIbHOM, HE3aBUCHUMOM U MPOIBETAIOLIEH CTPAHOM,
[Tompmia mpu mioxux otHomeHusx ¢ CCCP Moxet
CTaTh YIpO30# ISl MEXIYHApOJHOTO MHpa ¥ IS
AHTIIS.

B utone-nroinre 1944 r., pa30ouB HaroJIOBY TPYTITY
apmuii «llentp», KpacHas Apmus BcTynuiia Ha
tepputoputo Ilonbmu. B cBs3u ¢ Havamom OCBO-
OOXIeHUST CBOCH CTpaHbl, B IIEPBOM OCBOOOXK-
JIEHHOM KpyIHOM ropojie Xenbme, 22 utonsa 1944
r. Kpaitosoit Pamoit Hapomosoii® O6bu1 00pa3oBan
Ionbckmit Komurer Harmmonampaoro OcBoOOX-
nenns (IIKHO) — ucromHUTENbHBIN OpraH yIpaB-
JICHUST OCBOOOXKIEHHBIMU TMOJIBCKUMH 3€MIISIMU’”.
B cBoém 3asBiieHMH OH mpusHai JuHUio Kep3oHa
B Ka4eCTBE Oy IyIIeH IOIBCKO-COBETCKOM ITPAHHUIIBI.
26 nroirst CoBEeTCKOE MPaBUTEIBCTBO YUPEIHUIIO CBOE
npencraBurenberBo npu [TKHO, kotopsrit oboc-
HoBajica B Jlro6nuue''. B mexabpe 1944 r. stomy
MIpUMeEpY MOociIe0Bao 1 DpaHIy3CKOe IPaBUTENb-
cTBO'!.

Bc€ 5T0 CHIIBHO BCTPEBOXKHIIO JIOHJOHCKOE
SMHUTPAHTCKOE MPABUTEIBCTBO, KOTOPOE TMOHHU-
Majo, 4YTO B CIIyd4ae TOJHOTO OCBOOOXKIEHUS
Tlonpmn KpacHoit Apmwuei, UMEHHO IPOCOBET-
ckmii mpoxkommyructrdeckuii [TKHO cocraBut

Hapés O.1. CCCP — AHraus: oT COTpyJHUYECTBA K KOHDPOH-
tauuu (1941 — 1945 rr.). // HHU, 1998, Ne 1, C. 99.
TTonbckuii HAITMOHATBHBIN COBET, CO3IaHHBIN B KOHIIE 1943 T.
JIeBBIMH aHTH(ALIUCTCKUMH CHIIAMH.

CM.: JIOKyMEHTBI 1 MaTE€pHUaJIbI IT0 HCTOPUHU COBETCKO-TIONBCKUX
orHomrenuii. T. VIII. M., 1974, C. 141-146; OcBobGoauTtenpHas
muccust Coserckux Boopyxénnsix Cun B EBpone Bo BTopoi
MUpoBoii BoitHe. M., 1985, C. 95, 97; Jlebenesa H., ®unuros
A. ®opmyna TIpeKpalleHHus: BOMHBI B IMOJUTHKE «OONBIION
Tpoitkmy». // Mexa. xuznb. 1996, Ne 4, C. 93; Constantin I.
Polonia la sfarsitul celui de-al doilea razboi mondial. // Dosarele
istoriei. 2005, Nr. 5, P. 48.

CMm.: Buemmnss mommtuka CoBerckoro Coroza B IEpHOX
OreuectBennon Bowubl. T. II. M., 1946, C. 155, 157-159;
JIOKyMEHTBI M MaTepHaibl 110 MCTOPHU COBETCKO-TIOJIBCKUX
otHourenuit, T. VIII, C. 148; Coserckuii Corwo3 u 6opnda
HaponoB LlentpanbHoit u FOro-Bocrounoit Espomnsr 3a
cBoboay u HezaBucumocTb (1941 — 1945 rr.). M., 1978, C. 51.
27 mrons 1944 r. 6su10 HOANIHCaHO cornamenue mexxay Coser-
ckuM npasutenbetBoM U ITKHO nmo koTopoMy cOBETCKO-TOJTB-
cKas rpaHMIa Ipoxoauia no «mHuu Kep3oHay, a ceBepHbIE
u 3ananHeie pyOexu Ilonbiim ycraHaBnmMBanach 1mo OanTuii-
CKOMY IOOepexbio, BKJIIOYasl 3amajHyl0 4YacTe Bocrtounoi
Tlpyceun u danuur, u no pexe Onep. // JlokymMeHTHI 1 Mate-
pHabl 0 UCTOPUM COBETCKO-NMONBCKUX OTHOMmEHMH, T. VIII,
C. 156-157.

CoBercko — (hpaHIy3cKHe OTHOIICHHUS BO BpeMsi Benukoii
OteuectBeHHOM BOMHBI 1941 — 1945 rr. JlokyMeHTHI U Mate-
puansl. M., 1959, C. 551; Momganos H. I'enepan ne I'omb.
M., 1973, C. 261.
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OCHOBY OYAYIIIETO TMOJBCKOTO MpaBUTENbCTBA. [
TOTO, YTOOBI 3TOTO HE CIyYWJIOCHh, JIOHJOHCKHE
MOJISIKA pemnn ornepenuts COBETCKYI0 ApPMHIO
(B taitne, kak ot CCCP, Tak u OT 3ammagHbIX COI03-
HUKOB), OpraHu30BaB B Bapinase aHTH(AITHCTCKOE
BOCCTaHHE C IIeNIbI0 YCTAHOBUTH CBOIO BIIACTh XOTS
OBl B CTOJIMIIE, €CITM ATO HEBO3MOXKHO CJIENaTh BO
Beeit crpane'?. Korna xe KpacHas ApMus BCTYITHT
B BapmaBy, BcTpeTsAT €€ TaM OpraHbl IMOJILCKOU
TrOCy/IapCTBEHHOM BIACTH, 00pa30BaHHBIC JIOHIOH-
CKHM TIPaBUTEIHCTBOM. DTO JIOJKHO OBLIO CHIMBO-
JTU3UPOBATh U PEATbHO OOECIIEYHTh BIACTH DMUT-
PaHTCKOTO MpaBUTENIbCTBA HaJl Beel [lombliieid.

B »o3T0#i CBSI3M HEOOXOOMMO OTMETHUTh, YTO
3amagHble  COIO3HHWKH HE TOAJEpKald IUTaHa
Bocctanus B ITosbiue, He cornacoBanHoro ¢ CCCP.
Pemennst HaguanpHUKOB mTaboB CLIA 1 Benmnko6-
puTaHuu, npuHATbie 7 utons 1944 r. He ocTaBisUIH
B 3TOM COMHEHHH. M3 HUX ciemoBajo, 4To:

* KOMaHJJOBaHHE€ COIO3HUKOB HE NMEET BO3MOXK-
HOCTH JIJIS IOCTABKH I10 BO3TyXY OPY>KHUS B KOTUIEC-
TBaXx, JIOCTaTOYHBIX I OOeCIIeueHHsI BOCCTAaHUS B
[ompIre. 910 BO3MOXKHO TOIBKO MOPEM B YBS3KE C
COBETCKHMH OTICPAIHSIMH;

* orpenenuTh CpoK Bocctanus B [lonbie MoryT
TONBKO TIOJBCKHE BIIACTH TII0 COTJIACOBAHHUIO C
HanOoJIee 3anHTepecoBaHHBIM coto3HIKoM — CCCP;

* IMBEPCUOHHBIE aKIINH, HAPYIIAIOIINE HEMEIIKHE
KOMMyHUKaruu B [lonbIie, mone3Hs! mpex e BCero
CCCP, u uMEHHO C HUM HMX HEOOXOAMMO COIJIACO-
BaTh'>.

DTy € MBICIIb BBICKa3aJl B KOHIIE HIOJIS IOHJOH-
CKHMM TIoJisikaM U TeHepan Mcemeii: « COro3HUKH HE
MOTYT TpEANpUHUMATh TaKOTO pPOAa AEWUCTBUS,
€CJIH OHW HE CKOOPIWHUPOBAHBI C HACTYIUIEHHEM
pycckux... HauanbHukm mraboB MOMYEPKHUBAIOT,
9TO ToNIbcKass Apmus KpaifoBa HaxomuTcs B 30HE,
I7Ie HEBO3MOXKHO €€ B3aUMOJIEHCTBHE C aHTJIO-
aMEPUKAHCKMMHU apMUSIMI» 4,

Jaxe xomanayrouuii AK renepan byp-Koma-
poBckuit 31 urons 1944 r., 1.e. 3a JieHb 10 Havajia
BOCCTaHHUS B MOJBCKOM CTOJHIIE, 3asBUI (B U3JIO-
xkeunn 1O. Poxuukoro®) mepex pyKOBOIACTBOM
Apmun KpaiioBoi, 4TO «Iocie MnopakeHHus Ha
nuHuM byra B pailone bpecrta repmaHckue Boiicka
B OOJIBIIOM OecTOpsAKe OTOULIM B HaIlPaBICHHUH
Bapmasel. ['epmaHckoe KOMaHJIOBaHHE, OJIHAKO,

JlaHHBIA BBIBOJ MOATBEPIKAAIOT M HEKOTOPbIE HCTOPHKU
nanékue oT Majenmeil cummatud K moautuke CoBeTCKOro
Coroza. // Constantin 1. Polonia la sfarsitul celui de-al doilea
razboi mondial. // Dosarele istoriei. 2005, Nr. 5, P. 48.
Hazapesuu P. Bapmasckoe Boccranue, C. 40-41.

4 Ibid., C. 81.

OmuH u3 pykoBomutened BapiiaBckoro Boccranus. M3pan
cBoM BocriomMuHaHus B 1949 r. B 3anaanoii ['epmanun.

OBJIAJIEIIO TTOJIO’KEHNEM, HaBEIIO OPSAO0K B ITOApa3-
JIENICHUSIX W TIOJMYYHIIO CBEXHE IOAKPEIUICHHUS B
BUJEe TPEX TAHKOBBIX AWBH3WHA. [JaBHBIE CHITBI
CoBeTckoii ApMHHM HaxOIsATCS HA BOCTOKE OT
Cennent. Toapko y3KOH IOJIOCKOH JTFOOIIMHCKOTO
IIIOCCE COBETCKHE pPa3BEAbIBATEIBHBIE OTPSABI
moxonsaT mo Bapmaspl... CoOCTBEeHHBIX 0oe3a-
nacoB xBatuT Ha 3-4 nua». «IIpu TenepeiHein
MPOTHUBOIIOBCTAHYECKONM TOTOBHOCTH HEMELKHX
cun B IlompIme... BoccTaHne He UMEET MIAHCOB Ha
ycmex» .

B oTtux ycnoBUSX M TVIaBHOKOMAaHIYIOIIUI
MOJNBCKAMH  CHJIAMH, TOJYHUHSIONUMUCS OMUT-
PaHTCKOMY TPaBUTENLCTBY, reHepan COCHKOBCKHN
pexkomenoBan komanaymiemy AK oTkazatbcest ot
Bocctanus. Emé 28 utonst o otnpaBun u3z Uranuu
tenerpammy B JIoHJ0H 11 mepeaaun B [lonbiny:
«Yt0 Kacaercsi CTpaHbI, TO B CUTYalldH, CO3/1aB-
meics B pe3yiabTaTe Pa3BUTHSA COOBITHH ...JTF00as
MBICITb O BOOPYKEHHOM BOCCTaHHU SIBJISIETCS HEOTI-
paBAaHHBIM JEWCTBHEM, JHUIIEHHBIM TOJIUTHYEC-
KOTO CMBICIIa ¥ MOTYIIUM BBI3BATh TpParmdecKue
HEHY)KHBIE JKEPTBBI»'®. DJTa dYacTh TeJlerpamMMEI
nepen e€ mepeHanpapieHueM B [lombprry Obiia B
Jlon0HE BBIYEPKHYTA.

T.o. OSMHUTpaHTCKHE  BOEHHO-TIOJUTHYECKUE
CaHaIMOHHBIE™ KPYTH IOJHOCTBIO IIPOMTHOPH-
POBAJIM CIIOXKUBIITHECS PEand, XOTS 3HAIH, YTO B
KOHIIE HIOJNISi COOTHOIIEHWE CHJI Ha BapIIaBCKOM
y4acTKe COBETCKO-TEpMaHCKOTO (poHTa wH3Me-
HWJIOCH B MONIB3y HemieB. OTHONIIEHHWE K 3TOMY
BOTIPOCY ONPEEISITH OJTUTHYECKHUE, @ HE BOCHHBIE
cooOpakeHns. PemreHo OBLIO MPEANPHHSATH YTO-
HUOYIb PKCTpaopANHAPHOE, Ta0BI 3aCTaBUTH 3ama
W3MCHHUTH CBOIO mo3unuio. OO0Imee pyKOBOACTBO
BOCCTaHHUS OBUTO TOpydeHO reHepairy byp-Kowma-
pOBCcKOMY. B CBOMX MOCIEBOEGHHBIX MeMyapax OH
MPSIMO MTPHU3HAET, UTO, HAYMHAS BOCCTAaHUE, OH U €T0
OKPYKCHHE PACCUUTHIBAIHM 3aXBAaTUTh TOPO, IO
MeHbIIIeH Mepe, 32 IBEHAANAaTh 9acoB JI0 MPHUX0JIa
PYCCKHX BOWCK. «3a 3TOT CpPOK, — IHUIIET OH, —
aJMHHHACTPAaTUBHBIE OPTaHBl CYMEIOT CcOOpaThCs,
COpPTraHM30BaThCS M B POJH XO35IMHA BCTPETUTH
BXOJIAIIIIAE COBETCKUE BOMCKa»'’.

15 TIbid., C. 70; Usanos FO.B., Kocenko N.H. Kto koro mpena.
BapmiaBckoe Boccranume 1944 roma:  CBHIETENBCTBYIOT
oueBuanel. // BUX, 1993, Ne 3, C. 17-18.

¢ Upanos 10.B., Kocenko M.H. Ko koro mpexnai. Bapiiasckoe

BoccTanue 1944 roza: cBUmeTenbCTBYIOT oueBHANEL. // BIDK,

1993, Ne 3, C. 17; Hazapesuu P. BapmaBckoe BoccTanue,

C.75.

CroponHuku ObiBIIero nonsckoro nunepa 0. Iuncyackoro,

COCTaBJISIBUIME HA TOT MOMEHT OOJIBIIMHCTBO dMUIPAHTCKOTO

MOJIBCKOTO NPaBUTEIbCTBA.

Monun M.E. CoapysxectBo, poxiaénHoe B 6osx. M., 1971, C.

90.

£
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TRIBUNA DISCUTIONALA

OTH MOaU BOOOIE HE Kelalu OCBOOOKIESHUS
[lomprmm, ecny OHO OYyJEeT OCYIIECTBIEHO COBET-
ckuMu Boiickamu's. Byp-KomapoBckwmii, wuzjaras
3TH B3TJISAIBI, 3aBUJI, YTO HENb3sl cuntath CoBeT-
cknii Cor03 BOSHHBIM COIO3HUKOM U JIy4Ille, «eCIH
pycckue apmuu OynmyT Baamu oT Hac... Orcroma
ClIeyeT, — MPOJOJKAl OH, — JIOTUYHBIA BBHIBO/I,
YTO MBI HE MOXKEM IMOJHUMaTh BOCCTaHHE MPOTUB
HEMIIEB [0 TeX TMOp, MOKa OHH CIEPKUBAIOT
pycckuil (DpOHT, a TeM CaMbIM U PYCCKUX BJAJH
ot Hac. Kpome Toro, Mbl TOIKHBI OBITH TIOATOTOB-
JIEHBI K TOMY, 9TOOBI 0Ka3aTh BOOPYKEHHOE COTIPO-
TUBJICHHE PYCCKMM BOWCKaM, BBICTYMAIOIIAM Ha
TeppuTOopHIo ITompmm» ',

Boopyxénnas 6opnpba Oblla HauaTa YacTAMHU
Apmun KpaiioBol, n Oblla HEMEUICHHO ITOIIIe-
pkKaHa BapIIaBsSIHAMH ®  OTpAIaMu  Apmun
JIronoBoii™. B ciiyyae e€ Heymauu Bceria MOKHO
OBLIO CBAUTH BCIO BHHY 3a 310 Ha CCCP, 00BUHUB
€ro B HEXEJTaHWU OKa3aTh IMOMOIIh BOCCTABIIHM.
NiMeHHO W3 CBHAETENHCTB MEpEHIeIIINX IJTHHUIO
¢poHTa TOJIKOB COBETCKOE KOMAaHJIOBaHHE
BIIEPBBIE MTOAPOOHO y3HAIIO O XapaKTepe BOCCTAHUS

Mapman JKyko B 3Toi cBsa3u BeromuHan: «Ilo 3amannio
Bepxosnoro k Byp-KomaposckoMy Obliin mociaHbl JBa napa-
HIIOTHCTa-0ULIepa ISl CBS3U U COTJIACOBaHUs ACHCTBHUIL, HO
Byp-KomapoBckuii He moskenan ux MpHHATh. UTOOBI OKa3aTh
IIOMOIIlb BOCCTABIIMM BapIIaBSHAM, IO 33JaHAI0 KOMAaHJIO-
BaHusi 1-ro bemopycckoro (poHTa COBETCKHE U IOJBCKHE
BOJICKa TepenpaBmwiIich yepe3 Buciy u 3axsatuim B Bapase
HabepexHyto. OnHako co cropoHsl Byp-KomapoBckoro BHOBb
He OBUIO MPEANPHUHATO HUKAKUX ITONBITOK YCTAaHOBUTH C HAMHU
B3aumozeiicteue. // XKykos I''K. BociomuHanusi u pa3msiii-
nenus. M., 1969, C. 583.

Hutuposano mo: Cumonc B.A., Uensime M.A. Kpbimckas
koHpepenuus, C. 18-19.

B »TOoM KOHTekcTe oueHb MpuMedaTeneH Mpuka3 [JaBHOro
komannoBanuss AK, m3pannbiii 12 centsiops 1944 r. (1! K
3TOMYy MOMEHTy BapiuaBa ucrekana KpoBbio): «B ciyuae
ocTaBJICHHs] HeMIlaMu BapmiaBer:

— ...4aCTH B IOJHOIN 0OEBOH TOTOBHOCTH OCTAlOTCS B CBOUX
paiioHax...

— OappHuKaa M YKPEIJICHH, 3aMbIKAIOIIUX 3aHSIThIC PaHOHBI,
He pa30duparh 10 MOMEHTA, OKOHYATEIILHOT'O BBISICHCHHUS MTOJIb-
CKO-COBETCKHMX OTHOIIEHHIl... bappukaapl U ykpemieHus BO
BHEITHEM OOBOJIE 3aHATHIX PalOHOB JIOJDKHBI OBITH MOJIHO-
CTBIO YKOMIUIEKTOBAHbD».

B nonntrueckom 060CHOBaHUM ITHUX AUPEKTUB JAIOTCS CIIEMLY-
I0lMe pa3bsCHeHus: «B Hacrosiiee BpeMs BO3MOXKHOCTb
kakoro-nmu6o corpynuunuectsa AK ¢ IIKHO Bmiors no
MOMEHTa BBIPAOOTKHM IOJBCKMM IIPABUTEILCTBOM HMHOTO K
HUM OTHOIICHMS MCKIIOYeHa». [IprKka3bl BHOBb HAIIOMHUHAIOT
0 HEraTUBHOM OTHOIIEHUH K MPOCOBETCKON apmuM bepiunra
U TpeOYIOT «YKJIOHHUTHCS OT JIONMYCKa B paiOHBI, 3aHSTHIC
AK, He TonbKO Biacrteit, He Toybko Bokck ITKHO, Ho maxe
canépoB, Jake TEXHUYECKOW momom...» // 3amyckuii 36.
Copok ueTBépThiii. CoOBITHS, HAOMIOACHUS, PA3MBIILICHHS.
M., 1978, C. 170-171.

Apwmus JIrogosa (AJI) — mosbCKre BOMHCKHE YacTH Ha OKKYIIH-
POBaHHOM TEPPUTOPUH, PYKOBOAUMBIE IIPOCOBETCKUMHU IT0JIU-
THUYECKUMH CHIIAMH.

U ToJoXeHHd B Bapmase®”. PykoBoauteneit
BOCCTaHHsI COBEPIIEHHO HE MHTEPECOBAJ BOIPOC O
€ro CBOEBPEMEHHOCTH C TO3HMIUI OOIINX BOCHHBIX
oreparuii mpoTuB BepMaxTa’!. B JaHHOM CUTyaIluH
BOCCTaHHE OBIJIO TIOJTHOW aBaHTIOPOM, a €ro opra-
HHU3aTOPbl — MOJUTHYCCKUMH TMpecTynHukamu. C
BOCHHOW TOYKH 3PCHUS BOCCTaHHE OBLIO COBEp-
IIEHHO HE MOATOTOBJICHO U HE MMEJIO HU MaJICHIIINX
IIAHCOB Ha ycCIex>2.

20 militera.lib.ru/docs/da/terra_poland/index.html.

2l B 3TOM CMBICIIE CMOTPH BBIICPKKY M3 JIOKJIAga TeHepal-
neiitrenanta K.®. Tenermna [naBHOMYy NONMUTHYECKOMY
ynpaienuto KpacHoit Apmuum o0 UHensx pykoBoguresneit
BoccTaHus B Bapirase (mo mpsiMmomy mpoBoay). 6 OKTSOps
1944 r.: «Ham odunep ,,Oner” 3a 10 nueil cBoero mpeOsI-
BaHMs B BapiiaBe u3 Oecell ¢ pyKOBOISIIMMHU PaOOTHUKAMU
AK n AJl, mo 1mu4HBIM CBOMM HaOIOJCHUSM, 3HAaKOMCTBY C
JIOKYMEHTaMM paccKasblBaeT cienytonee: Boccranne miuanu-
pOBaJIOCh ¥ TOTOBWJIOCH J1oiroe Bpems. M3 AHrimun pocrasis-
JIMCH 3amachl OOETIPUIIACOB U BOOPYIKEHHUS, KOTOPBIE Pacoa-
rajJuch B TAWHBIX CKIIAAaxX, pyKOBOSIIAS POJIb PUHAIIeKANA
opranu3auuu AK, a ocTanpHble OpraHu3aluy, B TOM YHUCIE U
JIeMOKpaTH4YecKue, He ObUIM B Kypce MOATOTOBKH BOCCTAaHUS.
Ienbio BoccTaHMst ObLT 3axBaT Tropoja 10 3aHATHA €ro
qactasmu Kpachoit Apmun. Ilocne 3axBata BapmiaBer crona
JIOJDKHO OBLIO HEMEIUICHHO MPHOBITH MOJBCKOE MPaBHTEIb-
CTBO BO I1aBe ¢ MukomnaitunkoMm... Vimeercs u emie psig Ipyrux
MOKa3aHUH, MOATBEPKAAIOIINX, YTO JOHIOHLBI OOSITHCH, KaK
651 Kpacnast Apmust u Boiicko Ilonbckoe He BOIUM IepBBEIMA
B BapiaBy u He octaBuiu ux He y nem». // Ibid.

B sroii cBs3u OBIBIIMI PYKOBOIUTENH BAapIIaBCKUX OTPSIOB
AJI Bo Bpemst Bocctanusi 3eHon Knumko nucan: «Komanmo-
Banue Apmun Kpaifooil Haps3ano Bapmase Boccranue, B
TEYEHHE HECKOJbKHUX YacOB MOCTABHJIO CTOJHMILY Iepel] CBep-
MIUBIIMMCS ()AKTOM, HU C KEM HE COBETYSICh T10 3TOMY BOIIPOCY
U CTPEeMSCh OCYLIECTBUTD IJIaHbI HEOONbIION KIMKH... Eciu
OBl €ro MaHEBp yJaJICS, MOJIBCKAas PEaKIUs 3amoiydmia Obl
KO3BIPb, KOTOPbIH MHUKONAYMK HCMONB30Ban Obl B XOje
MOCKOBCKHX HeperoBopoB. Ho Takue NpHHIUIEI MOJIHUTH-
YECKOH WIpbl SBISUIMCH NPHHLIMIAMM TOJIUTHYECKUX OaHK-
pPOTOB, KOTOpbIE HUYETO HE UMesl 3a AYIIOH, PacIopsKAIOTCS
JKU3HBIO COTEH THICSY JIFOJIEH. . .

IInanel xomanpoBanust Apmuu KpaitoBoit He mnpexycmar-
pHBaJIM BO3MOXXHOCTH JUIUTEIBHOW M 3aTsHKHOW OOpHOBI B
ropoze. BapmiaBckoe BoccTaHue, 10 MX MHEHHIO, JOJDKHO
ObUTO CTaTh KPAaTKOBPEMEHHOW MOJMTHYECKON JIEMOHCTpa-
IYeH, ToANep )KaHHOH BOOPYXEHHOW 60pbOoii. BoT mostomy-
TO He OBbIJIO MOJATOTOBICHHBIM, HE MMEJIO BOGHHOTO IUIAHA,
pa3paboTaHHOTO KaK B IEJIOM, TaK U B JETANISX, IPOTyMaHHON
BOCHHO# KoHIeniuu. He ObL10 OpyXusi, CHApSHKEHHS U TTOr0-
TOBJICHHBIX K YJIM4YHBIM 00siM oTpsinoB. Apmus KpaiioBa He
czenana HA OJHOW IONBITKM YCTAaHOBUTb CBS3b C KOMaHJO-
BaHueM KpacHoit Apmumu, 4toObl COIIacoBaTh CPOK Hauaa
BOCCTaHUSI M ONpPEACNIUTh TAKTHYECKOE COTPYJHUYECTBO.
Ora ,,caMOCTOSITENIFHOCT” KoMaHnoBaHMs Apmun Kpaii-
OBOI1 JIUIIIMJIA BOCCTAHUE 3HAYUTENILHOI MaTepHanbHON 0a3bl,
3aKpbUIa Hepell HUM BCSKYIO BOCHHYIO IEPCIEKTHBY, Pa3o-
py)XHila MaTepHanbHO M mojuTHuecku... C camoro Havana
BapIIaBCKOE BOCCTAHHUE HE MMEJIO €ANHOTO PYKOBOJCTBA, Jla U
He Moryio uMeTh. OTenbHbIe paioHbI Beln 00pbOy H30JIMpO-
BaHO... [lonoxenne Bapmassl cTaHOBHIIOCH GoJiee TSKETBIM,
a xoMaHayromuil orpsigamMu AK He mpeAanpuHss HU €JUHOM
MIOTIBITKN YCTaHOBUTH CBs3b ¢ KpacHoil Apmmueii, He crenai
3TOro Aaxe mocie Toro, korma Ilpara Obuta ocBOOOXKAEHA
ot Hemuesy. // Kimmko 3. BapmraBckoe Boccranue. Crarby,
peuu, BOCTIOMUHAHUS, JOKYMeHThL. M., 1969, C. 62-63, 64, 67.
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Bor, 4yTo B CBSI3W C 3THUM NUIIET HEMELKUN
redepan Tunmnenbckupx: «Korma apmuu Poxoc-
COBCKOTO, Ka3ajJoCh, HEYAECPKUMO IPOJBUTA-
JIUCHh K TOJNIBCKOW CTOJHIIE, TIOJIBCKOE MOJMOIBFHOE
JIBIKEHHWE COWIO, 9TO Yac BoccTaHUs mpodmi. He
0001TIOCH, KOHEYHO, B 03 MOACTPEKATEIHLCTBA CO
CTOpOHHBI aHrM4Yan»?. IlocienHee yTBep:KIEHUE,
MSTKO TOBOpPS, HE COOTBETCTBYET AEWCTBUTEINb-
HOCTH. AHTITHYaHe HUYETo He 3HAIN O TOTOBSIIEMCS
OMHIPAHTCKUM IIPABUTEIBCTBOM BOCCTAHHUH>' M HE
TOJIEKO HUYETO He C/IETaNN [Tl €T0 MOJITOTOBKH, HO
M, KaK y’K€ OTMEUaJoCh BHIIIE, OBLIN MPOTHB €0
Havaya, 06e3 KOOPAWHAINHA ACHCTBHI BOCCTaBITHX
C HaCTYNaBIIMMH COBETCKMMM Boiickamu. T.o.,
HAYaBIUECS COOBITUS SBUJIHCH ISl OPUTAHCKHX
BJIACTEH M CIIEIICITY’KO MOJTHON HEOKUAAaHHOCTHIO.

Bonee Toro, o HUX 3apaHee He 3HAJIO HE TOJIBKO
KoMaHJoBaHue Apmuu JI10J0BOM, HO Jaxe H
00JIbIIIast 9acTh MOATIONBHBIX OpPTraHU3AIIHi, IO 9H-
HSBIIMXCS OpraHU3aTOpaM IaHHOU ak1iuu. B pe3yib-
TaTe K MOMEHTY HayaJla BOCCTaHHUS B HEM TIPHUHSIIO
yuactue numb 40% cuit (38 Thic. 4enoBek), Haxo-
nuBIIEXCS B BaprraBe B pacropshkeHHH KOMaH[IO-
Baaust AK. [ToBcTaHITbI OBLIH TUIOXO BOOPYKEHBI H
y HUX OBLTO Majio OoempumacoB — Ha 2-3 mHs 00¢EB.
Onu umemu 1000 BuntoBOK, 300 aBTOMAaTOB, 67
mynaeméros, 1700 mucroneTo?.

Kak mpodeccroHanbHbIii BOCHHBIH, THIIICTH-
CKApPX CO 3HaHMEeM Jeja NOJYEPKHUBAET, YTO
«BOCCTaHHME BCIBIXHYJO | aBrycra, Korma cuia
PYCCKOTO ymapa y)e HWCCSKIa M PYCCKHE OTKa-
3QJIMCh OBJIQAETh IMOJBCKOM CTOJMLEH C XOoja.
BcenmeactBue 3TOTO IMONIBCKHE TOBCTAHIIBI OKasa-
JIMCh TIPEIOCTABIEHHBIME caMu ce6e»?®. TIprumHEbL
MPUOCTAHOBKHA HACTyIUIeHUs Ha BaprmaBy Obutn
C TOHMMaHWEM BCTPEYEHBl W COIO3HWKaMHu. Tax
Ha 3ampoc IpeMbepa oT 8 aBrycra bpuranckuii
reHmTad orBeTwI: «OHH [HEMIIBI| OKPYXIIH M
YHUYTOXXWIIA PYCCKHE TaHKOBBIE YaCTH, KOTOPHIC
HacTymaiau Ha ropom»?’. TIpasaa, yike 1mociie BOHHEI
Yepunyute mmcan, 4TO TOCIE Hayalla BOCCTAaHUS
«COBETCKO€ paJii0 XPaHWJIO MOJYaHHE, a PyCcCKas
aBHAIMsA IPEKPaTUIIA IEHCTBOBATEN .

3 Tunnensckupx K. Hcropust Bropoil MHpOBOW BOHHBL M.,

1956, C. 452.
2 Launay J. Mari decizii ale celui de-al doilea rdzboi mondial.
1939-1942. Vol. I, I1. Buc., 1988, P. 230.
CwMm.: bepexxkoB B.M. CrpaHuLbl JUMIOMATHYECKONW UCTOPHH.
M., 1987, C. 461; Cemupsira M.U. AHTH(AILIKCTCKIE HAPOTHBIC
Boccranus. M., 1965, C. 74; OcBoboaurenbHas muccusi CoBer-
ckux Boopysxénubix Cuit Bo BTopoii MupoBoii BoitHe. M., 1974,
C. 98; HazapeBuu P. Bapmasckoe Boccranue, C. 91.
Tunnensckupx K. Mctopus Bropoit MupoBoit BoiiHsl, C. 452.
bespimenckuii JI. Ilouemy VYwuHcTOH Yepumniab OTBETHUI
ortkaszoM. // HoBoe Bpemsi, 1988, Ne 35, C. 40
2 Yepuwmuis Y. Bropast muposast Boiina. Ku. ITII. M., 1991, C. 399.
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Kacasice Bompoca o corimacoBaHWM IUTaHOB
BOCCTABIINX C IJITAHAMH COBETCKOTO KOMaHIOBaHUS,
Ha Jekabpbckux meperoBopax 1944 r. B Mockse,
COBETCKHE TMPEICTABUTENIN paccKa3blBalu (paH-
IIy3aM O TOM, YTO «EeCJH OBl COBETCKOE KOMaHO-
BaHUE CIIPOCHIIN, CMOXKET JIM OHO OKa3aTh BOCHHYIO
MOMOIIIb BOCCTaHHUIO, TO OHO 3apaHee cKazajo Obl,
YTO OHO K 3TOMYy He rotoBo». KpacHas Apmus B
To Bpems npomnia 600 kM ¢ 6osmu oT MHHCKa 10
BaprmaBsl, 1 K TOMy BpeMeHH, KOT/Ia OHA OO
K Bapmage, e€ apTwiepust 1 CHapsibl OTCTANI Ha
400 xkM¥. B cBsA3M C 3THM, B OJHOM U3 CEHTAODH-
cknx mceM Yepummmo Cranwa mucan: «Hecom-
HEHHO, YTO ecJii OBl TIepe] BocCTaHneM B Bapiase
3aMpOCHIIN COBETCKOE KOMAaHAOBAaHUE O IIENIeCO-
00pa3HOCTH YCTpPOWCTBa BOCCTaHHS B BapimaBe B
HayvaJje aBrycTa, TO COBETCKOE KOMaHJIOBaHUE OTIO-
BOPHIIO OBI OT TaKO# 3aTeH, HOO COBETCKHE BOWCKA,
npomeamue ¢ 00smMu cBbime 500 KMIOMETPOB H
JIOCTATOYHO YCTaBIIWE, HE OBUTH TOT/Aa TOTOBBI,
4TOOBI B3STHh MTYpMOM BapmaBy, nuMes mpu 3ToM
B BHJY, YTO HEMIIBl K TOMY BPEMEHH Y)K€ YCIeIH
nepedpOoCHuTh C 3amaza CBOM TaHKOBHIE PE3EpPBBI B
paiion BapiiaBsi.

...He MoxeT OBITH COMHEHHUS, YTO €CJIM ObI
Bpuranckoe [IpaBUTENbCTBO NPUHSIIO MEPHI K TOMY,
9TOOBI COBETCKOE KOMaHIOBaHHE OBLIO CBOEBpE-
MEHHO TPEAYIPEXACHO 0 HAMEYEHHOM BOCCTaHUHU
B BapmaBe, To mema ¢ BapmaBoit nmpuHSIIH OBI
coBceM gnpyroi obopor. Ilouemy bpuranckoe
[IpaBUTENBCTBO HE COWIO HYKHBIM TPEIyTPEAUTD
06 stom Coserckoe ITpaButenscTBo?»>

I1o mpu4anHe 0TCYTCTBUS TOPIOYETO B OTACTHHBIE
JTHU TaHKOBBIE KOpPITyca HE MOTJIH BECTH OOEBBIX
nmericteuii. M3-3a mepebasupoBaHHS Ha HOBEIC
a’pOJIPOMBI, CHU3WIIA CBOIO aKTHBHOCTH ABHAIIWS.
Bce »TM mpuyMHBI BBI3BAM PE3KOE CHUKCHHE
TEMIIOB HacTyIureHus’'. OIHOBpEMEHHO, KOMaH-

JlaHHBII TE3WC MMEET pacHpOCTPAaHEHHE M CETOAHS: CM.

Constantin 1. Polonia la sfarsitul celui de-al doilea razboi

mondial. // Dosarele istoriei. 2005, Nr. 5, P. 48; Cucremuast

HCTOPHS MEXIyHAapOAHBIX OTHOLIEHUH, T. I, C. 396.

CoBeTcko — (hpaHIy3cKHe OTHOIICHUSI BO BpeMsi Benukoii

OrteuecTBeHHOM BOMHBI 1941 — 1945. JlokyMeHTHl U Mate-

puansy, 1. 11, C. 181.

30 militera.lib.ru/docs/da/terra_poland/index.html.

31 Apmun 1-ro n 2-ro Benopycckoro ¢poHToB 32 mepseie 12
JHEeH HacTymiieHus — ¢ 23 uIoHs 1o 4 Mo — NPOJABUHYJINCH
Ha 200 xm, nenast o 16,6 kM B neHb. B Teduenne ciemyromux
12 gueii — ¢ 5 mo 16 utons — ouu npouutu 185 kM, B cpeaHeM
no 15,3 kM B 1eHb. Ha nporspkenun cinenyromux 15 nHeit — ¢
17 o 31 urons — Ob110 MpeogoseHo okoso 100 kM, B cpeaHeM
mo 6,5 KM B IeHb. 3a BECh aBTYCT IPOJBMXCHUE COCTaBHIIO
90 kunomerpoB. Kak BHIHO, TeMn ocinabeBa, HACTYIUICHHE
BBIJBIXANOCh. E)XEHEBHO JOCTaBIATH OT II€PEBATOYHBIX
JKENIE3HOIOPOXKHBIX CTaHIMK 15 ThIC. TOHH HEOOXOAMMBIX
U HACTYIUICHUS TPY30B yJaBajOCh TOJBKO Ha PAacCTOSHUE
250 kM. Yoxe 5 urons Boicka Haxoauwiuch B 300 kM OT mepe-
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TRIBUNA DISCUTIONALA

JIOBaHHE BepMaxTa MepeOpoCHIIo Ha HampaBJieHHE
YAapOB COBETCKUX BOMCK 3HAYHTEIHHBIE PE3EPBBHI,
B pe3yJIbTaTe Yero COMPOTHBIIEHHWE HEMIIEB PE3KO
BO3pPOCII02,

«HeoxgHOKpaTHO TOJHUMAIICS BOTIPOC, — THCAT
Brnociencteuu I'. I'yaepuaH, — noyemy pycckue,
3Hasi O Hayaine BoccTaHws B Baprmase, He mpen-
MPUHSIIA YTO-TH00, YTOOBI MOAepKaTh €r0 U3BHE,
MaJ0 TOTO — OCTAHOBHJIM CBOE HACTYyIUICHHE Ha
Bucne... YV Hac, HeMmIeB, CI0XHMJIOCH BIIeUaT-
JIEHWe, YTO pPYCCKOE HACTYIUICHHE OCTaHOBHIIA
Hamra oOOpOHA, a HE HaMepeHHe PYCCKHUX cabo-
THPOBaTh IIOJILCKOE BOCCTaHWE... BapimaBckoe
BOCCTaHHWE, C TOYKH 3PEHHSI HETIPHUATENS, HA4alIoCh
IpeXxaeBpeMeHHO»>®. Pemakrop aMepHKaHCKOTO
ypHana «Russian Military Review» J[.M. I'manTi
JIOBOJIPHO KaTeropuyHo yTBepxaaet: «Ecim octa-
BUTh B CTOPOHE IOJIUTHYECKAE COOOPaKEHUS U
MOTHBBI, OOBEKTHBHOE H3y4deHHE OOEBBIX Jeiic-
TBUH B paiioHe BapiiaBbl TOKa3bIBaeT, YTO BIUIOTH

BaJIOYHBIX )KEJIE3HOAOPOXKHBIX CTaHIMH, a 16 — 17 urons 3to
paccrostame Bo3pocio a0 400 — 500 kM. boeBoii cocras cpaa-
IOIMXCS YacTell K KOHIy HACTYIUICHUS KaTacTpo(HYEeCKH
COKpPATUJICS: KOJIMYECTBO JIHMI[ Ha JOBOJILCTBHU COCTaBMIIO
50% OT MITaTHOrO, YHCJIO AKTUBHBIX IITHIKOB B IexoTe — 25%,
KOJIMYECTBO MCIPABHBIX, TOTOBBIX K OO0 MaIlIMH B TAHKOBBIX
gacTsax — 10 30% mratHoro pacnucanus. JIuib opyauiHbIX
U MHUHOMETHBIX CTBOJIOB OBUIO B M300MIIMH, OJHAKO OOenpu-
[1acOB HE XBaTajo. 27 HIONS B apMHAX IEpPBOro dIIEIOHA HE
XBaTajo TOPIOYETO JaKe Ml apTWUICPHUHCKUX TAradeil u
TaHKOB. TaHKUCTBI 3aKaIbIBAIM TAHKH B IECOK ISl UCTIONB30-
BaHMS B KAYECTBE HEIO/ABMKHBIX OTHEBBIX TOUeK. 29 urois 6-5
BO3yLIHAs apMusl, HacuuThiBaBias 1400 camonéros, Beneac-
TBHE HEXBATKM TOPIOYEro COBEpIIMIa Bcero 95 camonéro-
BBUIETOB, a 30 MIOJs, UCTIONB3YSI HEMPUKOCHOBEHHBIH 3amac —
232 camonéro-Beutera. // 3amyckuii 36. Copok ueTBEpThIid, C.
133-135; cm. Tak xe: [loknax Boennoro cosera 2-ro benopyc-
cKOro ()poHTa HavyaIBHUKY ThlIa KpacHoit ApMHH O TSDKEIOM
MOJIOKEHUU CO CHAaOXKeHHEM BOWCK roprounM. 18 urons 1944
r.; JloneceHne KoMaHayowLIero Boiickamu 1-ro benopycckoro
(dbpoHTa 3aMecTUTENI0 HavalbHUKA | eHepaibHOro mitada
KpacHoit ApMuHu 0 TpyIHOCTSX CHaOMXEHHsSI BOHCK I'OPIOYHM.
31 urons 1944 r.; Jlonecenue npeacraButens ['eHepaibHOTo
mwrraba Kpacuoit Apmun 3amectutento BepxosHoro I'1aBHOKO-
MaHAYIOIIEro 0 TPYAHOCTSX IO Nepenpase Boick 69-if apmun
Ha JieBblit 6eper Bucisl. 6 aBrycra 1944 r.; J/loneceHue koMaH-
nyromero 47-i apMueit komanayomemy Boiickamu 1-ro beno-
pycckoro ¢GpoHTa O IPUYMHAX 3aTSHKHOTO Xapakrepa 00eB U
cnabbIX TEMIIOB HACTYIJICHUS BOWCK apMuH B aBrycre 1944
r. B paiione Ilparu. Asrycr 1944 r. // militera.lib.ru/docs/da/
terra_poland/index.html.

Tak, Hanpumep, mnepenq (POHTOM 2-i TAHKOBOH apMUH
uMeBLIeH B CBOEM cocTaBe 32 ThIC. coimar u oduiepos, 468
opymuit u MuHOMETOB, 425 TankoB CAY, KOMaHIOBaHHE
BepMaxTa cocpenoToumisio 51,5 Teic. yenosek, 1158 opynuit u
MHHOMETOB, 600 TaHKOB K IITYPMOBBIX opyauid. // HazapeBuy
P. Bapmasckoe Boccranue, C. 89.

Luruposano no: 3amyckuii 36. Copok uerBéprsiii, C. 136-137;
Bepr A. Poccust B BoiiHe1941-1945. M., 1967, C. 645.

Takoro >xe MHEHHs NpUIEPKUBAETCA MO CylecTBY U byTiap.
/I Bytnap D. Boiina B Poccun. // Muposas BoiiHa. 1939-1945
roael. COopHHK cTateit (aBropsl: byrnap 3., Pynamrenr I'.,
Hummepman b. Bectdans 3., u ap.). M., 1957, C. 243.

JI0 Havajla CEHTSAOpS TepMaHCKOE COMPOTHBIICHHE
OBI0 B COCTOSHHH BOCHPCIIATCTBOBATH JIIO0OM
COBETCKOH MOIBITKE 0Ka3aTh IOMOIIb BapiIaBsHAM
(maske eciv TakoBasi UMEJIAaCh B BUILY )»>*.

T.o., nocne 40-IHEBHOIO HACTYIUIEHUS, BOMCKa
1-ro benopycckoro u 1-ro YkpanHckoro (ppoHTOB
WCYEpIai CBOM HACTYIIATENIbHBIE BO3MOXXHOCTH
U HE CMOIJIM aKTHBHO MOJJICP)KaTh BOCCTABIINX>’,
Januprii Te3uc yOeAWTENbHO MONTBEPKIAACTCS U
HOBBLIMHM apXUBHBIMHM JOKYMEHTaMI®, a TakKKe
OTPOMHBIMU IOTEPSAMH BOMCK 1-ro bemnopycckoro
(hpoHTa, MpobHMBaBIIMXCA K Bapmase B aBrycre —
okTsi0pe 1944 r.: 235 ThIC. yOUTHIMHU, paHEHHBIMHU
Y TIPONABIIMMHU 0e3 BECTH (TOJIBKO B aBIYCT€ OHHU
cocTaBuII OKoJI0 115 TeIc. dWenm., u3 HuX 23483
yOUTBHIMH), a Takke 11 ThIC. YETOBEK COCTAaBUIN
nmotepu Boiicka ITonbeckoro’”’. Omma TOIBKO 2-s

3% Tmant .M. 3a0biteie crpanuipl Bemukoit OtedecTBeHHON

BoiiHbI (1941 — 1945). // Bonpocst ucropuu. 1995, Ne 5-6, C. 6.
B 2701 cBsI3M N3BECTHBIN aHITIMHCKUI KypHATUCT ANeKCaHap
Bept BocnipomsBoauT cBoro 6eceny ¢ mapmanoM K. Pokocos-
CKUM, cocrosiBiIytocs B JIroOnuHe 26 aBrycra:

— 51 He Mory BxomuTh B aeranu. Ckaxy Bam Tonpko ciemy-
romree. ITociie HECKONBKUX HENENIb THKEIBIX 00EB B bero-
pyccun u B Bocrounoii Ilompiie Mbl, B KOHEYHOM CcuUErTe,
nmoxouutd npuMmepHo 1 aBrycra k okpaumHam llparu. B toT
MOMEHT HEMIIbI OpOCHIIM B 00 YEeThIpe TAHKOBBIE TUBU3WH, U
MbI OBUTH OTTECHEHBI Ha3a/l.

— Kak nanexo nazan?

— He mory To4HO cKa3aTb, HO, CKaXKeM, KUJIOMETPOB Ha CTO...
Teneps MbI HacTynaeM, HO MEJUICHHO.

— Bbu10 1M BapuIaBCKoe BOCCTAHME ONpPABAAHHBIM B TAaKHUX
obcrosTenscTBax?

— Her, 310 ObU1a rpy0Oas omubka. [loBcTaHIbI HAYaIM €ro Ha
CBOW COOCTBEHHBIN CTpaX M PHUCK, HE HMPOKOHCYJIHTHPOBAB-
1Mch ¢ HaMHu... bynem paccyxkaate cepsésHo. Boopyxénnoe
BOCCTaHME B TaKOM MecTe, Kak BapmaBa, Moriio Obl
0Ka3aTbCsl YCHEIIHBIM TOJIBKO B TOM cCiydae, eclii Obl OHO
OBUIO TIIATENBHO CKOOPAMHMPOBAHO C JeicTBusMu KpacHoit
Apmuu. [IpaBuiabHbIA BBIOOP BPEMEHH SIBIISUICS 3[1€Ch JCIOM
OTPOMHOHN Ba)XHOCTH... Hac TeCHMIIN, M MBI JJaXke TP CaMbIX
ONaronpusATHBIX OOCTOSITENILCTBAX HE CMOMIM Obl OBIANETDH
Bapmaoii panbmie cepenunsl aBrycra. Ho obcrosTenscTa He
CJIOXKWIIUCH YIa4HO, OHU ObLIM HeOaaronpusTHbI uist Hac. Ha
BOIHE TakWe BelM cirydarorcs. Heuro momo6HOe nmponsonnio
B Mmapre 1943 1. mox XapbKOBOM M MPOUUIOW 3UMOW MOJ
YKuromupom... Msl ocBoGoauim Bcto benopyccuro u mouTtn
4yeTBEépTyI0 4acTh [lombmm; HO m KpacHas Apmus Moxer
BpeMeHaMH ycTaBaTh. Hamm morepu ObUM OYEHb BEJNUKH. //
Bepr A. Poccus B BoiiHe1941-1945. M., 1967, C. 640-641; cm.
takxe C. 642-643.

BapmaBckoe Boccranue 1944 r. JIokyMeHTBI U3 paccekpe-
yeHHbIX apxuBoB. / HHU, 1993, Ne 3.

CwMm.: Coserckuit Coro3 u 6opsba HapomoB llenTpanbHoil n
IO0ro-Bocrounoit EBponsl 3a cBobogy u He3aBHCUMOCTb, C.
59-60; IlapcamanoBa B.C. CoBeTCKO-NONbCKHE OTHOILEHHS
B roabl Bemukoit OteuecTBeHHON BOMHBI 1941 — 1945, M.,
1982, C. 202; Py6uos 10.B. «Coserckuii barpatron» mapiuain
K.K. Pokoccorckuii (1996-1968). // HHU, 2004, Ne 6, C. 165;
militera.lib.ru/docs/da/terra_poland/index.html.

Tot dakT, 4TO COBETCKUE BOICKa OKa3allCh HE B COCTOSHUH
MIPUKTH Ha MOMOILb BoccTaBiiel Bapiase, moareepaaercs
u cnepyrommMu aprymeHTamMu. Ocenpio 1944 r. BCIBIXHYIIO
CroBalkoe HallMOHAJILHOE BOCCTaHUE, M AKIMH BOCCTABIIMX
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TaHKOBasi apMus U ToJibko ¢ 20 uroJig mo S5 aBrycra
moTtepsita okono 500 tarakoB u CAY3E,

DTy K€ MBICIIb MOATBEPXKIaeT u lappuman B
CBOEM JI0KJIaJie B BamnHrroH: «S nymaro, 4to eciiu
0p1 CTaNIMH 9yBCTBOBAJ, YTO Y HETO IOCTAaTOYHO
CHWJI JUIS TIPEOJOTICHHUSI HEMEITKOH 00OPOHBI, TO OH
momrén Obl Ha (hopcupoBaHrue BHCIbI, HE 3aTyMBbI-
BasiCh O TOM, Kakoi 3Q(deKT 3TO MPOU3BEI0 OBl Ha
JIOHJJOHCKOE TOJIECKOE MPaBUTENHCTBO. B maHHOM
Clly4ae BOCHHBIE COOOpaKeHHWsS MPEBATHPOBAIH. ..
Hemupr noarssHynu k BapmiaBe Tpu JONOJIHH-
TelbHbIe nUBU3UM. KpacHas ApMusi 3a moclieinee
BpeMsI COBEpIIMIA HACTOJIBKO OBICTPBIA PBHIBOK,
YTO OKazajach OTOPBAHHOW OT HOPMAIILHOTO 00ec-
nevyeHus . B 3TOT MOMeHT B €€ pacmopspkeHUH He
OBLIIO HI HEOOXOJUMBIX TOHTOHOB, HU CPEJICTB IS
HaBeIeHWss MOCTOB»’. BepHo, BoeHHBIE COO0Opa-
JKEHUS TIPEBAMPOBATN, OAHAKO OBUIM W TMOJUTH-
geckne pacy€Trl. CTaIMHY COBCEM HE Oblila HY)KHA
BOEHHO-TIOJIUTHYECKAs! T0Oe/1a JIOHIOHCKOTO AMUT -
PaHTCKOTO IPaBUTENIHCTBA.

B 3TOM CMBICITE TPYIHO HE COTIIACUTRCS C OTHUM
U3 BEAYIINX POCCHUCKHUX KCIIEPTOB MO MOIBCKUM
nemam HO.B. UBanoBwiM: «OTHOImEHHE MOCKBHI K
BaprmmaBckoMy BOCCTaHHIO C CaMOTo Hadaia ObLIO
pe3ko orpuliarenbHbIM. B Kpemie npexkpacHo noHu-
MaJIi BCIO TMOJIUTHYECKYIO HHTPUTY BOCCTAHHUSA, ETO
HAIPaBIEHHOCTh Ha 3aXBaT BIIACTH, CPBIB IPEIO-
MIPEJIEIEHHOTO pealbHBIM Pa3BUTHEM OOCTaHOBKHU
YTBEpXKICHUS B Bapiase mpaBUTEIbCTBA MTOIBCKIX
neBbIX cmil. CiemyeT 0cob0 OTMETHUTH, YTO TaKOM
X0I COOBITHH OBUT €CTECTBCHHOW peakIHMed Ha

CTPOTr0 KOOPAMHUPOBAIIHCH C ACHCTBUSMH COBETCKOTO KOMaH-
noBaHud. boiee TOoro, B pykoBOISIIMX OpraHax BOCCTAHHS
ObUIM LIMPOKO MPEACTABICHBl M IPOCOBETCKUE DJIEMEHTHI,
BKJIFOYasi KOMMYHHCTOB. I, HecMoTps Ha BCE BBIICH3-
noxxenHoe, KpacHas Apmus, Hecs OrpoMHBIE IOTEpH, He
CMOrjia INPEeoJoJIeTh CONPOTHBICHNE BEpMaxTa Ha Kaprat-
CKHUX IepeBajax, M03TOMY BOCCTaHHE MOTEPIEIO MOpaXKEHHUE.
/| Cm.: Uctopust BTopoii MUpOBO# Bo#HBEI, T. IX. M., 1978,
C. 154-162; I'ycak I'. CBunerensctBOo 0 CloBalKoM Haiuo-
HaJILHOM BoccTaHuu. M., 1969; cm. taxoke: ['peuxo A.A. Uepes
Kapmater. M., 1972; lIremenko C.M. I'enepanbhslii mrad B
roasl BouHbL. KH. I1. M., 1973, C. 332-334.

OcBo6onutenbHas Mmuccusi CoBerckux Boopyxénubix Cuit Bo
BTOpOI MHPOBOif Boiine, C. 99.

Hutuposano no: Ucpasnsn B.JI. Jluniomatus B roasl BOHHBL,
C. 246; bopucos A.}O0. CCCP un CIIIA: COI03HHKH B TOJbI
BoiiHbl. 1941 — 1945. M., 1983, C. 180; Hsanos 10.B. O
BapmasckoM Bocctanuu. // Mexn. xu3Hb. 2004, Ne 9, C. 145.
DTOro e MHEHUsI IPUACPIKUBACTCS U (PPAHIY3CKUIT HCTOPUK
XK. Jlonaii: Launay J. Mari decizii ale celui de-al doilea razboi
mondial. Vol. II, P. 229.

I'K. XKykoB B 3TOH CBSI3M CBUAETEIBLCTBYET, ITOITBEPIKAAS
MHeHHe A. 'appumana, 4To ake KOrjaa HacTyIJIeHHe MOJIHO-
cTpi0 ucrommiocs, V.B. Cranmun B camoii xéctkoil opme
HactauBai nepen HUM U K.K. PokoccoBckuM Ha ero mpomoin-
xennd. // XKykos I''K. Bociomunanus u pa3msinenus, C.
584-585.

HEOJTHOKPATHO JEMOHCTPUPYEMYIO BpPaxaeOHOCTh
MOJIECKOTO TIPABUTEIHCTBA K CBOEMY BOCTOYHOMY
cocemy»®,

Kak ©Ham Kaxxercsi, OBOJBHO HEIPEIB3SITO
OIIEHWJI COBETCKYI0 TOJHUTHKY B 3TOM BOIIpOCE
utanbsHCKkuid ucTopuk k. bodda. OH mmmrer:
«PykoBojcTBYSICH cKopee MOJTUTHYECKIMH,
HEXEJH BOCHHBIMH cooOpaxkeHusMH, [CranuH]
HAJOXKHJ KECTKUHA 3ampeT Ha OKa3aHHe TOMOIIU
BOCCTaBIIUM ITyTEM COpachlBaHUA WM TPY30B C
camonéroB. OHAKO B CBETE€ BCEX W3BECTHBIX JIO
CUX TIOp TOKyMEHTOB HEOOOCHOBAHHBIM BBITJISIIUAT
oosunenne CCCP B ToM, 9TO ero Bo¥cKa IpeKpa-
TWJIM HACTYIUIEHHE, KOT/Ia BOT-BOT JOJDKHBI OBLIH
JIOCTUYb ITOJIBCKON CTOJHIIBI, CTIEIUATBHO ISl TOTO,
YTOOBI 1aTh TUTJIEPOBIIAM BO3MOXHOCTH TTO/IaBHTh
Bocctanue. Ecim yx ObITh TOUHBIM, TO KpacHas
ApMHs HE CTOJIBKO OCTaHOBHWJIACH, CKOJIBKO Oblia
OoTOpoOIIeHa Ha3zaJg KOHTPyJapoM HEMIIEB Ha
mojcTymnax k Bapmase»?!.

Amepukannpel  obpatmiiich kK COBETCKOMY
MPaBUTEIBCTBY pPa3pelINTh WX aBUAINH, cOpa-
CBIBAIOIIEH C BO3AyXa BOEHHOE CHapsDKEHUE
BOCCTABIIIUM TIOJIIKaM*, TIPU3eMIIAThCS Ha COBET-
ckux aspoapomax®. Houbto 16 aBrycra BsimmH-
ckmit ipuraacwi nocna CIIA u 3agBun eMy, 9TO
CoBeTckoe MpaBUTEIHCTBO HE BO3pPaXKaeT MPOTHB
TOTO, 4TOOBI aMEpUKAHIBI M aHTJIN4YaHe cOpachl-
BaJl OpY)XHE TOJSIKaM, HO OHO «pEIINTEIhHO
BO3paKaeT MPOTUB TOTO, YTOOBI aMEPUKAHCKHE U
aHTTIUIICKUE CaMOJETHI MOCIe TOT0, KaK OHH cOpo-
CUJIM OpYyXXHe B pailoHe BapiuaBbl, mpU3eMJIIsINCh
Ha COBETCKOM TeppUTOpHH, MOCKOIbKYy CoBeTcKoe
MPAaBUTEIBCTBO HE JKENAaeT CBA3BIBATH Ce0S HU

40 Mpanos 10.B. O Bapuiasckom BoccTaHuH. // MeXI. *KHU3Hb.

2004, Ne 9, C. 143.
4 Bodda Ix. Uctopus Coserckoro Coro3a, T. I1, C. 196.
4 K coXaleHHIO, TaK Kak IPy3bl cOpachlBaINCh HOYAMH U C
OIPOMHOM BBICOTBI, OOJIbIIIASE MX YAaCTh MOMajajla K HeMIaMm,
YTO MOATBEP)KAACTCSI M TepPMAaHCKUMHU HcTOYHHMKamu. Tak, B
YaCTHOCTH, B JIOHECEHMH Pa3BEAbIBATEILHOrO OT/eNa mraba
9-it apmMum Bepmaxrta B ITa0d rpymnnbl apmuii «LleHTp» OT
14 aBrycra 1944 r. 0 meHCTBUSIX MapTU3aH U IMOJOXKEHUH B
Bapmase ormeuaercsa: «Mexny 00.30 u 2.30 mpousBoiu-
JIOCh €CAHTUPOBAHUE I'PY30B, U3 HUX 38 YIaKOBOK, IJIABHBIM
00pa3oM, ¢ HPOTHBOTAHKOBEIMH I'DaHATOMETaMH (aHAJIOIH4-
HBIMH ,,TaHIepuIpek”) ObutM 3axBadeHbl». // militera.lib.ru/
docs/da/terra_poland/index.html.
Cwm.: [Tucemo nocna CIIA B CCCP HapkoMy HHOCTPaHHBIX A€
0 NPEOCTaBICHHU BO3MOMHOCTU IPU3EMIICHUS] aMEpUKaH-
CKHMX CaMOJICTOB Ha COBETCKUX aBHada3ax B X0JI€ ONepauuii no
OKa3aHUIO IOMOIIY MOBCTaHI[aM B Bapmase. 14 aBrycra 1944
r.; [lucemo nocna Benukoopurannu 8 CCCP HapkoMy HHOCT-
PaHHBIX JIe]I 10 BOIIPOCY CHA0XEHU BOCCTABIIMX B Bapmase
C M3JIOKEHHEM COJIEpXaHMs TeJlerpaMMbl MHHUCTPA MHOCT-
panHbIX Jen BemukoOpuranuu. 15 aBrycra 1944 r.; Ilucemo
nocna Benmukoopuranuu B CCCP HapkOMy HHOCTPaHHBIX JIEIT
CCCP ¢ npunoxeHHeM 10ciaHus IpaBUTeNbcTBa Benukoopu-
TaHHU 110 Borpocy o Bapmage. 5 centsops 1944 r. // Ibid.
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IpsIMO, HM KOCBEHHO C aBaHTIOpOi B BaprmaBe»*,

B ToT xe nens Yepuusuib MOIydus TEJIErpaMmy
ot Cranuna, B KOTOpoH mocienunii mucan: «Ilocme
Oecenpl ¢ T. MUKOIAIUKOM S paCIIOPSTAIICS, ITOOBI
koMaHmoBaHue KpacHoit ApMUH HHTEHCHUBHO cOpa-
ChIBAJIO BOOpPY>KE€HME B paiioH Bapiasel... B ganb-
HelIeM, 03HAKOMHUBIINCH C BApIIABCKUM JIEJIOM,
s yOeInICs, 9TO BapIIaBCKas akIs MPEICTaBIAET
Oe3paccynHYI0 YXKACHYIO aBaHTIOPY, CTOAIICIO
HACEeJICHUIO OOJIBIUX KEPTB. ITOTO HE OBUIO OFI,
ecan OBl COBETCKOE KOMaHAOBaHHE ObLIO WH)OP-
MHUPOBAHO JI0 Hadaja BapIIaBCKON aKIMH U €CIU
MOJISIKA TIOJIACPIKUBAIN C ITOCIIEAHUM KOHTAKT.

[Ipu co3pmaBmieMcst TIOJMOKEHHUH COBETCKOE
KOMaH/I0BaHHE MPUIILIO K BEIBOLY, YTO OHO TOIDKHO
OTMEXEBAThCSI OT BAPIIABCKOW aBaHTIOPHI, TaK KaK
OHO HE MOKET HECTU HU NPAMON, HU KOCBEHHOMU
OTBETCTBEHHOCTH 3a BapIIaBCKyrO akiuio»®. T.o.,
CramuH  (aKTHYECKH OTKPBITO OTMEKEBBIBAICS
OT opraHu3aTopoB BoccTanud. [IpaBma, uro-mubo
pealbHOE CIeNaTh AJ BOCCTABIINX OH B TEX yCIIO-
BHAX HE MOT,

ITocne atoro Py3Benbt 1 Uepuusuib OTHPaBUIH
CramuHy COBMECTHOE ITUCHMO C MPOCHOOH ITOMOYb
BOCCTaBIIIUM TMOJBCKAM MATPUOTAM H TIOIYUIIH
CIeNyIoUA OTBET: «...PaHO WM MO3AHO, HO
MpaBaa O Ky4Ke MPECTYIMHHKOB, 3aTESBIINX PaJu
3axBaTa BJACTH BapIIABCKYIO aBAaHTIOPY, CTaHET
n3BecTHa. .. C BOGHHOU TOYKH 3pEHUS CO3aBIIEECs
MOJIO’KEHUE, TIPUBIIEKAOIIEe YCUIICHHOE BHIMaHUE
HeMIleB Kk BapiaBe, Takyke BecbMa HEBBITOJTHO Kak
s KpacHoit ApMuuM, Tak U JJIsl TIOJISIKOB. Mex iy
TEM COBETCKHE BOWCKA... JAETAIOT BCE BO3MOXKHOE,

4 UYepumwuis Y. Bropas muposast Boiina. Ku. III, C 402; cm.

tak jxe: ITucemo Hapkoma unHoctpansbix nen CCCP mociy
Benukobpuranuu B CCCP no Bompocy oOka3aHHUsI IOMOIIU
Bapmase. 16 aBrycra 1944 r. // militera.lib.ru/docs/da/terra
poland/index.html.
4 Tlepenucka IIpencenarenst Coera Munuctpos CCCP ¢ npe3su-
nentamu CIIA u npembep-MuHucTpamu BennkoOpuranuu Bo
Bpemst Bennkoit OteuectBeHHoM BoitHbI 1941 — 1945. T. 1. M.,
1986, C. 295.
B aToii cBs3u B cBoMX MeMyapax A. 'appuman co cioB Muko-
JaifunKa nepeckasblBaeT Oecely MOCNIEIHEro (B KOMIIAHUM C
I'pabosckum u Pomepom) co CranmHbIM, COCTOSIBLIYIOCS 3
arycra 1944 r. Mukonaifuik 3asiBUJI COBETCKHM HPEICTaBU-
TEJISIM, 4TO TOPOJ MOXKET OBITH OCBOOOKAEH B JIF000 MOMEHT.
— Jlaii bBor, 4to0b1 ObUT0 Tak, — orBeTHNI CtanuH. [Tomoiryas,
oH no6aBui. — be3 apruiiepun, 6e3 TaHKOB, 63 aBHaLUH... Y
HUX J]ayKe HEZOCTaTOYHO CTPEIKOBOTO OpYKusl. S cibIxai, 4To
MOJIBCKOE MPAaBUTEIbCTBO MHCTPYKTUPOBAIO 3TU COCIMHEHUS
Y HOPYYHIIO UM M3THATh HeMIeB U3 Bapiuasel. S He noHnMaro,
KaK OHM CMOT'YT 3TO CHeNaTh. Y HUX JJIS ATOrO HEJOCTATOYHO
cHIl...
Mukonaifuuk CHpocui, MOMOTYT JIH PYCCKHE BOCCTaBIIUM
MyTEM CHAaOXEHUS UX OpyxkKueM?
— Bawm Hazo nocTryb B3auMonoHuMaHus ¢ KomureToMm Harmo-
HaJILHOTO 0CBOOOKAEHMS, — ckazan CranuH. // bepexkos B.M.
IIyts k [Torcoamy. M., 1979, C. 82.
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YTOOBI. .. IEPEUTH Ha HOBOE IIMPOKOE HACTYIICHHE
non Bapmapoii... KpacHas Apmus He mnokaneer
YCHUIHH, 9TOOBI pa30uTh HeMIleB Ioj BapmiaBoit
1 0cBOOOIUTL BapmmaBy mis moiskoB. ITo OyaeT
My4imas W JeHCTBUTENbHAs TOMOINb ITOJIIKAM-
aQHTHUHAICTaM»? .

N XxoTsa €O CTaJMHCKOM OLIEHKOW JeHCTBUM
OpPraHHU3aTOPOB BOCCTAHHS MOXKHO COTJIACHTHCH,
HO no3uIHi0 COBETCKOTO NMPaBUTEIHCTBA B JAHHOM
BONPOCE MPUHATH B TIOJTHOM 00BEME TPYIHO, T.K.
MO3BOJIUTH COIO3HON aBHAIMH CAIWTHCS HA COBET-
CKHX a’pojIpOMax CJeloBaJli0 B JIIOOOM cCiydae.
Kak mucan Yepunmie CranwHy, «HE3aBHCHMO OT
TOTO, YTO OBLJIO MPABWIBLHO W YTO HEMPABUIHHO B
opranmzanuy BapimaBckoro Bocctanusi, caMo Hace-
neHrie BapiiaBel HeNb3s CUUTATh OTBETCTBEHHBIM
3a TpuHATOE pemeHue»®. JIpyruMu  CclIoBaMu,
HapSTy C YMCTO BOCHHBIMH TPYAHOCTSIMH OKa3aHUS
MOMOIIIM BOCCTABIIMM, HE MEHbIee 3HaUYEHHE B
sToM aene wMenu st CTanuHa W TOMUTHYECKUE
coobopaxkenns. Omaako «10 ceHTsI0ps, T™OCHTE
IIeCTH HEeAeNb My4YeHHH, HCIBITAHHBIX MOJISKaMHU,
Kpemnb, oueBHIHO, M3MEHHI CBOIO TAaKTHKY...
CHapspl COBETCKMX OPYIOW Hayald MajaTh Ha
BOCTOYHBIE OKPECTHOCTH BapimaBbl, m coBeTCKHE
CaMOJIETH BHOBB IOSBHJIMCH HAJ TOPOIOM... [15
CeHTAOpsI] pycckue 3aHsu mpuropon Ilpary, HoO
naipire He monntd. OHA XOTENH, 9TOOBI HEKOMMY-
HUCTHYECKUE TIOJSAKH OBLIM IOJIHOCTBIO YHHYTO-
>keHbl... [Ipu3biBbl reHepana bypa k coBeTckomy
KOMaHAyIoeMy reHepany PokoccoBckoMy ocrta-
JuCh 6e3 oTBeTan ™.

Takoro pona yTBepXAeHHUS, MSITKO TOBODPS, HE
COBCEM COOTBETCTBYIOT JEHCTBHTEIHHOCTH, T.K. B
3TO BpeMsI KPOBOIIPOIUTHBIE OOH C IIETIHI0 OKa3aHUs
MOMOIIIA BOCCTAaBIIIMM BEJIM HE TOJNBKO COBETCKHE
BOIiCKa, HO, KaK YK€ OTMEYaJoCh BBIIIE, W YaCTH
1-i1 apmuu Boiicka [Tonbckoro. bonee Toro, uMeHHO
KoMmaHgoBaHue Apmuu KpailoBoil 0Tka3anoch OT
coBMecTHBIX neicTBuid ¢ Kpacnoit Apmueit. Korna
MPEICTABUTEh COBETCKOTO KOMaHJOBAHUS TPHOBLIT
B mTa0 MOBCTAHIIEB /7151 KOOPAWHAIIMU COBMECTHBIX
JieiicTBui, koMmeHAaHT Bapmaeckoro okpyra AK
VKJIOHHJICS OT 00CYKIeHUs TaHHOTOo Bompoca™’. 06

47 Tlepemucka Ilpencenarenss Cosera Munucrtpos CCCP, . I,

C. 296-297, 1. 11, C. 163, 164-165; JIoKyMEeHTHI U MaTepUaIbI

10 UCTOPUH COBETCKO-TIONILCKHUX oTHomeHuH, T. VIIL, C. 195;

cM. Tak xe: OtBeTHOe mocianue COBETCKOro MpaBUTENIBCTBA

Ha MOCIaHHe BpUTaHCKOro MmpaBHUTENbCTBA OT 5 CEHTAOPS. //

militera.lib.ru/docs/da/terra_poland/index.html.

Yepumms Y. Bropas muposas Boiina, kH. 111, C. 406.

4 Ibid., C. 406-407.

50 B arom cMmbiciie pasBenunk mraba 1-ro berxopycckoro ¢pponra
«Oser» JOKIapIBaI CBOEMY KOMaH/I0BaHHIO: «21 ceHTS0ps C.
T. 51 IPU3EMIIMIICS B LICHTPAJIbHOM paiione rop. Bapiuasa, Ha
yi. ['oxa... 22 ceHTs0ps 51 ObLT HAampaBiIeH K KOMaHIOBaHHIO
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3TOM, KaK MBI Y€ OTMeYajH, CBHIETEIHCTBOBAI
u mapman JKykos®'. Ero cioBa moarBepikaaroTCs
u FO. Poxunkum, mrcaBIIM, YTO BHHA 3a IOpa-
JkeHre BapimaBckoro BocCTaHUS «B OOJIbIIIEH YacTH
MaJacT Ha OACTPEKATENC BOCCTaHUsl, 3a IEUCTBUS
KOTOPBIX 3aIIATHII BECh HAPOI»°2.

LEHTPAJIBHOTO MOBCTAHYECKOTrO ydacTka — B IITa0 reHepana
Momnrep... IlepBbIM BOIpocoM co CTOpoHBI MoHTepa, mocie
TOro Kak s mpeactaBuwics kak o¢uuep Kpacnoit Apmum,
NpUOBIBIIMI JUTS yCTAHOBIICHUS CBsi3H, ObLT: ,MMeere nu
MOJIHOMOYMS JIsl Pa3pelieHus] TOJIMTHYECKHX BONPOCOB”.
ITocne moero orpuuarenbHoro orsera MoOHTEp pa3ouapo-
BaHHO CKa3al: ,,.Bel MpuObLIM HE KaK MOJUTHYECKUH IMpei-
craBurenb? XKanb. Torga Ham Mano o ueM pa3roBapuBaTh’...
Becena mpoxonuna B cIepKaHHBIX TOHaX. BBIIO 3aMeTHO
HeJo0poXKenaTeNnbHOE U IOAO3PUTENbHOE OTHOIIEHHE KO
MHE Kak K mpexctasurento Kpacnoit Apmum... PykoBoactso
AK 10 yKa3aHHSAM JIOHZOHCKOTO IIPaBUTEIBCTBA IIPOBOAUIO
OTKPBITYIO @aHTHCOBETCKYIO TPONAraHy Cpeayu MOBCTAHLEB
Hacenenus. Beiasurancs nosysr ,,Co3faHusi «BTOporo uyzaa’”
Ha Buciey, koTopoe He DOKHO OBUIO MYCTHTh PYCCKHX B
Bapmasy. [Iponaranna AK yreepsknana, uto Kpacnast Apmust
OyzeT NpOBOANTE MaCCUPOBAHHbIH BbIBO3 NOJISIKOB 13 [Tonbiiu
B CuOUpB U 3aceneHne NOJIbCKUX PallOHOB PYCCKUMH...
C HavanoM [eiCTBHII COBETCKOW aBHAlLMM, COpachIBaBIICH
rpy3bl M TpUKpbIBaBLIei BapmiaBy, oOctpena coBeTCKoOi
apTHIEpUEel HEMELKUX OTHEBBIX TO3MIMH B TOPOJIE AaHTHCO-
Berckas nponaranga AK crana Tepsth NOYBY CpeIH IIHUPOKHX
Macc HacelieHWs W IOBCTaHleB. Hacenenue Hawano usme-
HATH cBoe oTHomeHHe Kk KpacHoil Apmum, 310 emé Oonee
YCHJIMJIOCHh TOCJI€ TOTO, KaK MH(OPMAIMOHHBIN OHJICTCHb
U3BECTUII HaceleHue o npuobITuM opuuepos cBsi3u KpacHoit
Apmuu. Ecnn B mepBoe Bpems nosibekasi apMusi bepiunra nmon
BiusiHieM arutaiud AK paccMarpuBanach Kak «IpOJaKHbIE
anemenTtsl 3 Cubupu», To mocne B3situs [Iparu HaceneHue
Hayaso CKJIOHATHCS HA CTOPOHY IEMOKPATHYECKHX JIEMEHTOB,
aruTupoBaBiux 3a KpacHyro ApMuio u 100JMHCKOE NpaBH-
TenabCTBOY. // militera.lib.ru/docs/da/terra_poland/index.html.
BeiensnoxxeHHOe JOMONMHAET U BBIASPIKKA U3 JIOKIIaaa Mpea-
craBurenst ['eHepanpHoro mraba Kpacnoit Apmun npu 1-i
apmun Boiicka [lonbckoro o mokazanusx opuuepoB Apmun
JlronoBoit 1 Apmun KpaiioBo#i, yuacrBoBaBmux B Bapiias-
CKOM BOccTaHHH. 3 OKTs0pst 1944 r.: «AK BBLABHHYI JIO3YHT
“Hemern pa3dut, ocraincs Oojee CHIBHBIN Bpar — Ooiblie-
Buku”. bromnerenu renepana bypa, He cumTasce ¢ necTBU-
TENBHOCTBIO, TPOAOKANU YTBEPHKAATh, 4TO 3(PPEKTUBHO
MOMOTaeT MOBCTaHIaM TOJIBKO aHIJI0-aMEPUKAHCKas aBHalus,
pacieHuBast IeHCTBUs MOJbCKON M COBETCKON aBHALUH, KaK
cnabble ¥ HE MMEIHe 0co00ro 3Ha4YeHHs. YOPHO Belach
npomnarasjia MpoTHB MOJNbCKUX BOHCK. OduiiepoB 3amyruBanu
TeM, 4TO0 bepnuHr siKoObl OyAeT WX paccTpenuBaTh WU Ke
MIONIJIET MX B KOHIVIAreph (M3 IOKa3aHMH mopy4nka “3eHoH”).
OnHako JMYHBIM COCTaB JEHCTBYIOIIMX MOJApa3JeNeHuit
IpoIIeNl 3HAYMTENbHYIO 3BoNONMIO. B cBere mocnenHux
cobbiTuit  opuiiepam u comgaram AK cramo scHO, 4TO
BOCCTaHUE reHepana Byp MMeno HCKIIOYUTENbHO IOJNUTHU-
YEeCKHii, TEeMOHCTPAaTUBHBIN Xapakrep... Haxoxasce B Tspkenom
HOJIONKEHHH, PYKOBOACTBO AJl, MpOrpeccHUBHBIE BIEMEHTHI
AK cunTanu HEoOXOAMMBIM MPOOUThCs Ha BocTOk. [Iportm-
BOJICHCTBYSl TAKUM HACTPOCHHMSM, PEAKIMOHHAs BEpXyILIKa
AK, B wactHOCcTH Maiiop «Pomany, mopyuuk ,,Ckouuisic” u
noAnopy4uk ,,CTapel” Ha COBEIAHUHU B HOYB ¢ 29.9 Ha 30.9.44
BBIPA3WIM COMHEHUS B BO3MOXKHOCTH 3BaKyallMl Ha BOCTOK H
yKa3alK JPYTyIo NepCIeKTHBY — KamuTysnuioy. // Ibid.
Kyxkos I'.K. Bocnomunanus u pazmsinuienus, C. 583.
52 Cwm.: UBanos FO.B., Kocernko U.H. Kto kxoro npexai. Bapuras-
ckoe Boccranue 1944 ronma: CBHIECTENBCTBYIOT OYEBUALBL. //

bruta okazaHa BOCCTaBIIMM W  CephE3HAS
oMotk ¢ Bozayxa. C 13 ceHtsiOps mo 1 oxTsa0ps
1944 r. 6p11 mpom3BencH 4821 camonéTo-BBIIET,
B ToM uncie 1361 — Ha GoMOapaIUpPOBKY U IITYp-
MOBKY BOMCK MpOTHBHMKA B Bapmiase no 3asBkam
noBcTaHieB U 2435 — Ha cOpacbIBaHHE TPY30B.
CoBeTckue IETYNKHI OUYNCTIIIH HeOo Ha BapraBoit
OT TUTJICPOBCKOM aBHanuu. BoccTaBmmmM cOpocum
156 muHoméroB, 505 NPOTUBOTAHKOBBIX PYKEH,
2667 aBTOMaTOB, BUHTOBOK M KapaOMHOB, 3,3 MITH.
MaTpPoHOB, 515 kr MeaukaMeHToB, Oosiee 100 ToHH
MIPOIOBOJILCTBHSI, TelIehOHHBIC ammaparsl, Kadeib
 ipyroe umyinectso>. Ho mo npuvnHe HexenaHus

BUWK, 1993, Ne 3, C. 17.

JIOKyMEHTBl U MaTepuajbl 10 MCTOPUH COBETCKO-TOJIbCKUX
otHowmenui, . VIII, C. 255.

B 3TOM cMbIciie 0coOBIi MHTEPEC MPEACTABISIOT JOKYMEHTHI
koMaHgoBaHus Apmun Kpaitosoit:

Tenerpamma komannyromero Apmueit KpaiioBoil mapuany
PoxoccoBckoMy ¢ 6:1aroJapHOCTBIO 3a JOCTaBKY C CaMOJIETOB
Ipy30B M NPHUKPLITHE C BO3JyXa MOBCTaHLEB B Bapmase. 15
centa6ps 1944 r.: «lIpomy nepenars mapmany Pokoccosc-
KOMY CIIEAYIOLLYIO TeJlerpaMMmy:

~Mapmany PoxoccoBckomy. bmaromapum 3a HpHKpbITHE C
BO3/lyXa, COPOCHI OpYXHsi, OOCIPUNACOB U HPOJOBOIbCTBHS.
Ipocum nponomkars copocsl. Ham oueHb HyskeH 6oe3amac K
KPYNHOKaJIMOEPHBIM IyJIeMeTaM, a TAKKe 9-MM NaTPOHBI.
Ceronus BeIchutaeM Ha Ilpary oduuepos cs3u. ['enepan
Byp”».

W3 nonecenns xomannyromero Apmueit KpaitoBoit B mrab
BepxoBHoro ['naBHOkOMaHIOBaHusi 00 0OCTaHOBKE B
Bapmage. 23 centsa6ps 1944 r.: «...IIpouuioit HOUbIO IPUHH-
MaJli JajbHEHIIe COBETCKUE COPOCHI ¢ O0e3aracoM 1 MpoJio-
BOJILCTBUEM. [IpOMCXOIUT COBETCKO-HEMENKas apTHILICPUii-
cKas ydJib € IPEBOCXOACTBOM COBETCKOTO OIHSI.

W3 nonecennst xomangyromero Apmueil Kpaitooil mraby
BepxoBnoro ['nmaBHOkOMaHIOBaHusi 00 0OCTaHOBKE B
Bapmase. 26 cenrsiopst 1944 r.: «..B HOoub Ha 26 ceHTIOps
HPHHSUIE COBETCKHE COPOCHI C CAMOJICTOB).

W3 noHeceHWs KoMaHAWpa MOROKpyra JKemryB KoMaHIyro-
uiemy okpyrom Kpakos. 7 HosOpsi 1944 r. (T.e. coBerckue
BOCHHBIC IIOCTaBKU oTpsmaM AK mpopomkamuce u mocie
nopaxeHust BapiaBckoro Boccranus): «..Hacte cOpocoB
COIO3HBIX caMoJIeTOB majana B 30 kM. BocTouHee Bapirassl.
Tlocne mpubbiTust kypeepoB AK u3 Bapmassl 28 coBeTckux
camonéros 13.9 cOpocunu nponoBonabcTBue, 180 ThICAY MIT.
6oenpumnacos, 1200 rpaHaT 1 HECKOJILKO COTEH aBTOMATOBY. //
militera.lib.ru/docs/da/terra_poland/index.html.

COBETCKYI0 MOMOIIb TOBCTAHLIAM MOATBEP)KAAIOT U HEMELIKUE
UCTOYHVKU:

13 xypHana OoeBbIx neiicTBuid rpymnmsl apmuit «Llentpy. 20
cenTa6ps 1944 r.: «Ha yuacrke 9-it apmuu B Bapinase cunamu
46-r0 TaHKOBOTO KOpIlyca HPOTHBHUK (YacTd MOJbCKOM
CTPENKOBOM JIUBM3UM), KOTOpoMy ynanock 19.9 mnepemnpa-
BUThCs uepe3 Buciy, Obu1 otOpomen. Ha yuactke 4-ro Tk CC
NPOTHBHHK TPEINPUHSI aTaKy MPOTHB TaHKOBOMW quBu3nun CC
“MeptBas ronosa” B pailoHe ToBackoB; Ha y4acTKax HMpOpbIBa
OBLIH IPOBEICHBI KOHTPATaKM».

13 npunoxenns: k 6oeBomy npukasy Ne 39 komanmupa 19-it
TAaHKOBOW JIMBH3MM BEpMaxTa O LITypMe paiioHa BapruaBbi
Konubox. 26 centssops 1944 r.: «IloBcTaHIbl BOOPYIKEHBI
CTPEIIKOBBIM OPYXKHEM, B T. 4. [IpOTHBOTAHKOBEIMH PY>KbSIMU,
MHHOMETaMH M TPOTUBOTAHKOBBIMM MYyIIKaMH KaauOpa
45-mM. B teuenne mocnenuux 14 nHed mo Houam OHHM obec-
NeYMBaIUCH 10 Bo3yXy CoBeTamu BOOpyxKeHHeM, Ooenpura-
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pykoBoactBa AK corpymaumdate ¢ CCCP m Bcé
00JIBIIIEro N3MEHEHHS COOTHOIIIEHUS CHII B TOPOJIE B
MOJIb3Y HEMEIKHUX BOKCK, CyAp0a BOCCTaHHS OKaza-
Jlach TparM4yHou. B KOHTEKCTE BBIIIEIPUBEAEHHBIX
apryMEHTOB YTBEPIKIACHHS HEKOTOPBIX HCTOPHKOB>
o wHexenanmu CrandHa TOMOYL BOCCTaBIIEH
BapimiaBe BBITTISAST, MSTKO TOBOPS, CTPAHHO.

[lornMasi, 9TO TOJIOKEHHWE TMOBCTAHIIEB CTAJIO
COBEpILIEHHO 0e3HaIEKHBIM, KOMaH/IOBaHHE
KpacHoii ApMuu Mpemioxuio pPyKOBOIUTENSIM
BOCCTAaHMSI  €AMHCTBEHHO pa3yMHBIA  BBIXOJI:
npopBathcsi K Bucie moa nmpuKpeITHEM COBETCKOM
apuan u aptwoiepur. OIHAKO PYKOBOICTBO
3ampeTnsio CBOMM BOMCKaM HWATH Ha BCTpedy
COBETCKMM dYacTsM. TOJBKO OTAEIBHBIM MOIpa3-
JIEIEHUSIM, OTKa3aBIIUMCSI BBIMIOJIHUTH 3TOT CaMo-
yOUHCTBEHHBIH TMpHKa3, YAajloCh BBIPBATHCA U3
Bapmaper®. O peallbHOM OTHOLICHWUH PYKOBOJIH-
TeJEe BOCCTAaHUS K COTPYAHHUYECTBY C COBETCKOM
CTOPOHOM CBHUJAETEIBCTBYET CIEAYIOIIUN JOKY-
MeHT — JmcToBKa-oOpamenne byp-Komaposc-
KOTO K CBOMM CTOpPOHHHKaM: «boibineBuku mepen
Bapmagoii. OHH 3asIBJISIOT, 9TO OHHU JAPY3bS IOJb-
CKOT0 Hapoja. JDTo KoBapHas J10)Ke. Haia okpanHa,
BunsHo u Jlio6muH B3bIBatoT K MecTu. bosmbe-
BHCTCKHHA Bpar BCTPETHTCSI C TaKoW e Oecrio-
maaHoi 60pr0O0H, KoTOpast MokoIedaza HEMEIKOTO
OKKynaHTa. [leficTBus B monb3y Poccuu ABISAIOTCS
HU3MeEHOM posirHe. Yac 1oibCKOro BOCCTaHUs e1lé He
nipo6wuIt. [IpuKka3bl COBETCKUX MPHUCTICIITHUKOB aHHY-
mupyro. Komenmanta Apmum KpaiioBodr 00s13ai
TIOJTABUTHh BCSIKME TOMBITKA TOAIEpKKH COBETOB.
Hemmpr ymupator. K OGopsbe ¢ Coeramu. /[la
3npaBcTByeT cBoboanas [lompmma. bByp — I'maBHbIiA
KoMeHIaHT BOOPY)KEHHBIX CHJI B CTpaHe»>®.

2 oktsa0ps byp-KomapoBckuit moamucanr akT o
Kanmutyssun®’. M3BecTHO, 4TO abCOIIOTHOE OO0ITh-

camH ¥ pooBoJbcTBHEMY. // Ibid.

% Strzebosz T. ,Insurectia baietilor si fetelor” din Varsovia. //
Magazin Istoric. 1996, Nr. 11, P. 51.

3 BepexkoB B.M. Crparuns! aumiomarndeckoil ucropuu, C.
463.

%6 Cm.: [loHecenne mnpexacraButenst [eHepaabHOro Imraba
Kpacnoit Apmuu B 1-if apmun Boilicka [lonsckoro 3amectu-
Temo BepxoBHoro I'J1laBHOKOMaHAYIOIIEr0 O COAEPHKAHUU
JIOKyMEHTa TJaBHOKoMmaHpgymomero Apmueil  KpaifoBoid,
npH3bIBaBIIEro k 6opede ¢ CoBeramu. 19 cenTsOps 1944 r. //
militera.lib.ru/docs/da/terra_poland/index.html.

7 Hcropus BTopoit MEpOBOIi BOifHBL T. IX, c. 73.

CMOTpH Tak ke BBIACP)KKY M3 JIOKJIaZa reHepan-ledTeHaHTa
K.®. Tenernmna I'7aBHOMY HOJUTHYECKOMY YIIPaBIEHUIO
KpacHoit Apmun 0 HOArOTOBKE K KalUTYJISILIMK TOBCTAHIIEB B
Bapmage (1o npsmomy npoBofy). 3 okrs0ps 1944 r.: « Takum
00pa3zoM, COBEpILICHHO OECCIIOPHO, YTO BOIIPOC O KATUTYJISLIHN
6b11 pemieH pykoBoacTBoM AK 27-28 ceHTs0pst U mo3ToMy
tenerpamma bypa u 3ampoc nmo Heit Mukomnaifuuka o HalIux
Mepax ClaceHUs IOBCTAHLEB ObLi1, 6€3yCI0BHO, IOIUTUYECKUM
TpIoKoM. Bce naHHBIE TOBOPST 3a TO, YTO pyKoBoACTBO AK,

MUHCTBO coiaaT Apmuu JIr0og0BOM HE caaioch
B IUICH, a TIOKWHYJIO BapmiaBy BMecTe ¢ Hacene-
HueM. Hexotopele moOpanwch A0 MapTU3aHCKHUX
otpsigoB Ha Ttepputopuu Ilonemu. Iloaroros-
JIeHHOW 2-# jnuBu3uen 1-i apmuu Boiicka ITosb-
CKOTO Omepalueil mo sBaKyaluy HpeaycMaTpuBa-
JIOCh TIEpEeNpaBUTh 3a BHciTy BCIO ABYXTBICSYHYIO
rpymmupoBky Apmun Kpaiiosoit Ha XKonmboxe, HO
ee KOMaHJIUp OTKa3aJCs OT 3TOr0, KOTJa TOTYIHII
npuka3 reHepasa KoMopoBckoro crmaThCcs B TUIEH
HemnaM. bonbmmHCTBO conpatr Apmun KpaitoBoit
cmajock B mien>®. B cBs3u ¢ atuM mapinan JKykos
nucai: «5 ycTaHOBWJI, YTO HallUMU BOHCKAMHU
OBLIO CIEeJIaHO BCE, YTO OBLIO B MX CHJIAX, YTOOBI
MOMOYh BOCCTABIIUM, XOTS, ...BOCCTaHHE HHU B
KaKOH CTeTeH! He OBLIO COTJIACOBAHO C COBETCKUM
KOMaHI0BaHHEM» .

Copyright© Sergiu NAZARIA, 2010.

YK€ BOIIUIO B TIOJHBIA KOHTAKT, M, OTTSTHBAs BpeMs, JIHIIb
BBITOPrOBBIBaJIO ceOe HEKOTOphIe JIbroThl». // militera.lib.ru/
docs/da/terra_poland/index.html.

% Ibid.
CMOTpH TaK e BBIICPKKY U3 JOKiIana npeacrasurens I'eHe-
panbHoro mraba KpacHoit Apmun npu 1-it apmuu Boiicka
Ilonsckoro o mokazanusix oduuepoB Apmun JlionoBoi
n Apmun KpaiioBoii, ydacTBOBaBIIMX B Bapmasckom
BoccTaHuH. 3 OKTAOps 1944 r.: «29.9.44 pykosoncrBo AJl
HaMepeBaJIOCh BBICIATh CBA3HBIX K KOMaHI0BaHMIO 1-i apmun
MIOJIBCKOTO BOWCKA, O YeM OBbUI MOCTABIEH B HM3BECTHOCTH
MOJIMOJKOBHUK ,,)KuBuiienp”, oaHako koManmoBanue AK
OTKJIOHWJIO BCE Npey1oxkeHust AJl, HarpaBIeHHbIC HA yCTAaHOB-
JIeHHe CBsI3U ATUM IyTeM... 30.9.44 B 18.00 na KII noanonkos-
HUKa ,,)Kn3unens” sBUJICS IOJIKOBHUK BaxHOBCKMH, mo3nHee
MOJMOJIKOBHUK ,,)KuBuiens” 3asBun opuuepam AJl u AK,
yto BaxnHoBckmii mpuBe3 npuka3 [7aBHOro KOMaHIOBaHHS
Bypa o kanutymsiuuu. Ha Bompoc mopyuunka ,,3¢HOH”, KaKuUM
obpazom mnonkoBHUK BaxnoBckmii moman Ha KII, moxmos-
KOBHUK ,,KuBuiens” cHavama oTBeTHN: ,,OH mpuexan”’, a
Ha BTOPHYHBII BOIPOC MOpYyYHKa ,,3€HOH”, KakuM 00pa3oM
BaxHoBckuii MOr mnpuexarb, €ciId BCE TOPOTH OTpEe3aHbl,
MIOJTIOJIKOBHUK ,,)KuBHIens” oTBeTHI: ,,OH IpoOpasics KaHa-
JamMu”. DTO HE MOIJIO COOTBETCTBOBATh NCHCTBUTCIHLHOCTH,
nbo BCe BBIXOJBI M3 KaHAIOB HaXOIWJINCh B PyKax HEMIICB.
Orcrona SBHOE MOAO3PEHME, YTO TOJKOBHUK BaxHOBCKHit
nofocnad Hemiamu. (M3 moxasanmii maiopa ,,I1lansBckoro”,
KamuTaHa ,,AJiekcanpa” 1 opy4Hka ,,3¢HoH”)...
BeiBogsr: 1. Kanurynsius Oblia npeIHaMepeHHON U CIIPOBO-
LUpOBaHHON KoMaHaoBaHHEeM AK NpOTHB BOJIM M JKEJIaHUS
Macchl conaaT U yactu oduuepos AK.
2. PyxoBomctBy AK ObuLiM HM3BECTHBI BCE BO3MOXKHOCTH,
coznanHble 1-i apmueit Ilonbckoro Bolicka ms sBakyarmn
MOBCTAHIICB M HACENICHWs Ha BOCTOYHBIA Oeper p. Bucna.
IToBuHYysICH IpHUKa3y CBOETO IEHTPA, ,,BaxHOBCKOMY” IpecTa-
BuTeno renepana byp, komannosanne AK yuactka XKonnbox
MIPEAIIOWIO KaNUTYJISALHIO, HEXKENN BBIXOJ Ha COCIUHEHHE C
yacTAMU 1-# monbCcKoii apMuu.
3. KomarnoBanne AK yuactka XKonmbox, omacasick coemu-
HEHMsI TIOBCTAHLIEB C YacTsIMM |-H MOJIBCKOW apMuu, eme 10
30.9.44 caborupoBaino Bce MeponpusTus rpynn AJl, Hanpas-
JICHHBIE HA MOJITOTOBKY COEIMHEHHS C PETYIAPHBIMU YaCTAMH
Tonsckoro Boiickay. // Ibid.

% XKyxkos I'.K. Bociomunanus u pasmsiuuienust, C. 584.
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MOJIbCKUE YYEBHUKHU UCTOPUU
OB UCTOKAX U XAPAKTEPE BTOPOU MUPOBOM BOMHBI

Oxcana IIETPOBCKAA

ORIGINILE SI CARACTERUL CELUI DE-AL DOILEA RAZBOI MONDIAL
REFLECTATE iN MANUALELE POLONEZE DE ISTORIE

Polonia este o tard cu traditii temeinice in privinta instruirii in domeniul istoriei, unde se atrage o
atentie deosebita pregatirii istoricilor si dezvoltarii stiintei istorice. Evenimentele din timpul celui de-Al
Doilea Razboi Mondial joaca un rol central in formarea identitatii nationale a polonezilor si sunt trans-
mise prin intermediul diverselor posturi de televiziune de promovare a politicii culturale in memoria acelor
evenimente dramatice.

Varsta elevilor din cadrul sistemului de invatamant gimnazial si liceal faciliteaza procesul de mani-
pulare a conttiintei lor istorice §i politice. Manualele de istorie, ca mijloc de utilizare a acestei politici,
creaza mituri nu doar despre evenimentele din perioada 1945-1991, dar promoveaza o politica externa
bazata pe prejudecati si influenteaza prioritdtile polonezilor la etapa actuald, determindnd tipul compor-
tamentului §i atitutdinea lor fata de diferite popoare. Prin urmare, analiza manualelor pentru studiile
gimnaziale i liceale, care formeaza autoconstiinta istoricd a polonezilor, in scopul elucidarii originilor i
a esentei confruntarii nationale in retrospectivd istoricd, permite, in primul rand, prognozarea orientarilor
axiologice ale noilor generatii, iar in al doilea rand, poate contribui la aplanarea contradictiilor dintre
popoarele vecine.

POLISH HISTORY TEXTBOOKS ABOUT THE ORIGINS AND NATURE
OF THE SECOND WORLD WAR

Poland is a country with strong traditions of historical formation in which a lot of attention is given
to preparation of historians and development of a historical science. The significant role in formation of
national identity of Poles is traditionally taken away to Second World War events memory about which is
broadcast through various channels of a cultural policy.

Age of pupils in primary and secondary schools facilitates the manipulation of their historical and
political consciousness. History textbooks as means of a spent purposeful policy, form not only myths about
events of 1945-1991 years, but also foreign policy biases and priorities of modern Poles, define behavior
type in relation to some people. Hence, the analysis of the basic educational literature which forms histor-
ical consciousness of Poles, for the purpose of revealing of sources and essence of national confrontation
in historical terms, first, allows to predict the value orientation of new generations, and secondly, can assist
in alleviating the conflict between neighboring nations.

Ilonmpmia — cTpaHa ¢ HMPOYHBIMHM TPaaULUAMU
HCTOPUYECKOro 00pa3oBaHMsA, B KOTOPOW ynens-
€TCsl MHOTO BHHMMAHHUS NOATOTOBKE HCTOPUKOB U
Pa3BUTUIO MCTOPUYECKOM HAyKH. 3HAYMMas poJib
B (OpPMUPOBAaHMM HAUMOHAJIBLHONW HICHTUYHOCTH
NOJSIKOB  TPAAUIIMOHHO OTBOJHUTCS  COOBITHSIM
Bropoit MupoBoi BOMHBI, TaMsITh O KOTOPOH TpaHC-
JUpyeTcd 4Yepe3 pa3iuuyHble KaHalbl KyJIbTYypHOU
MOJINTHKH.

Bozpact yuamuxcs B cucTeMe HadaabHOH M
CpeAHeH IIKOJbl O0JIeryaeT BO3MOXHOCTH IO
MaHHMITYJTUPOBAHUIO MX HUCTOPUYECKUM M TOJIHUTHU-
YECKMM CO3HAaHUEM. YUEOHHMKH 10 HCTOPHH, Kak
CPEACTBO MPOBOJUMOH LiEJEeHANPABICHHON IOJIU-
TUKH, (GOPMHUPYIOT HE TOJIBKO MH(]BI O COOBITHAX
1945-1991 rr., HO ¥ BHEIIHENOIUTUYECKUE TIPEY-
OCK/IeHUs] M IPUOPUTETHl COBPEMEHHBIX IOJISIKOB,
ONpPENEINSIOT TUI IOBEACHHS 10 OTHOILEHHIO K

Okcana Bacunvesna IIETPOBCKAA — nokTop UCTOPUYECKUX HAYK, CTApIINI Hay4YHBIH COTPYIHUK PoccHiicKOro MHCTUTYTA CTpa-

TETHYECKUX UCCISTOBAHUM.
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TRIBUNA DISCUTIONALA

TEeM WIH WHBIM Hapojam. ClenoBaTeibHO, aHATU3
OCHOBHOHU y4eOHOH IuTeparypsl, KoTopas (Gpopmu-
pyeT HCTOPHUYECKOE CaMOCO3HAHHE IIOJIAKOB, C
[ENbI0 BBISIBIICHUS HCTOKOB M CYITHOCTH HAIHO-
HaJbHOW KOH(PPOHTAIIUH B HCTOPHUECKON PeTpoC-
MIEKTUBE, BO-TIEPBBIX, MMO3BOJIIET MPOTHO3UPOBATH
[IEHHOCTHBIE OpPWEHTAllMd HOBBIX TIOKOJICHUH,
BO-BTOPBIX, MOXKET CIIOCOOCTBOBATH CTIIAKUBAHUIO
MIPOTHUBOPEUN MEXIY COCETHIMH HAPOAAMHU.

Jo xonua 1989 r. Ilonpia, kak ydacTHHIIA
COIMAJIMCTUYECKOTO  OJIOKa,  TpUACpPKHUBAIACH
BOCTOYHOEBPONEHCKOM  KOHIIEMIIMM  UCTOPUH
Bropoii MupoBoil BOIHBI, HPOTUBOCTOSIIEH CO
BpEMEH XOJIOJIHOM BOHWHBI 3alaJHOEBPOIEHCKO-
aMEepUKaHCKOW uieosorudeckoil Bepcuu. Ilosbiia
BBIJIETISUIACH B COIMATTMCTUYECKOM OJIOKE BBHICOKOM
CTETICHPI0 YEJIOBEUECKUX CTPAJaHUN W YPOBHEM
MaTepUaNbHBIX MOTEPh B TOJBI BOWHBI, a TaK¥Ke
aKTUBHBIM y4YacTHeM B JABIKeHHH CoOmpoTHB-
neHus. BoiiHa OblIa OMHOM M3 IEHTPAIbHBIX TEM B
npenoiaBanuu ucropun XX Beka. B 1988 r. nepuon
1939—-1945 rT. M3yJaics 1o OTaeIbHOMY YICOHUKY,
ooweMoM 240 cTpaHuIl (MPaKTHIESCKH 03 MILTIOCT-
parmif)'.

Hagmnas ¢ 1990-x IT. monbCcKkue YYeOHUKH
W3JIaraloT HOBYIO, PaJWKaIbHO HM3MEHHBIIYIOCS
BepcHio BTopoit MUpOBO BOIHEI, TIIaBHOM 0COOCH-
HOCTBIO KOTOpO# siBIsieTcs repecmotp poau CCCP
BO BTOpOil MupoBoii BoiiHE.

K ocHOBHBIM (hakTOpam, GOPMHUPYIOIINM COBpPE-
MEHHYI0 MapaaurmMy BTopod MUpOBO BONHBI B
IITIKOJIBHOM HCTOpHYecKoM obOpa3zoBanun Peciry0-
muku [lompima cregyeT OTHeCTH OQHIUATBHYIO
MOJUTUKY TIAMSITH, KOTOpasi perjaMeHTUpYeTCs Ha
ypoBHe CefiMa U, B CBOIO O4Ye€pe[b, OIPEnesieTcs
otHomeHussMU [lonpmm ¢ cocensMu (B TOM 4HCIe
CJIOKHBIMH B3aUMOOTHOIICHMSIMH ¢ Poccueil), a
TaKXke€ TOUCKaMH HOBOM KYJBTYPHOH HIACHTHY-
Hoctu. CopepkaHue y4eOHUKOB OIMHMPAETCA W Ha
JIOCTHKEHHA  OTEYECTBEHHOH  wcTOopuorpadum,
KOTOpas IOJ BO3ICHCTBHEM MOAM(PHUKAINNA HCTO-
pUYECKOM MOJUTUKH 3a Tocyiennue 20 JeT Tak Ke
mperepriesia 3HaYNTENbHbIE M3MEeHEeHus . B dgact-
HOCTH, 1990-¢ IT. OBIIM OTMEYCHBI BOJTHOW KPUTH-
YECKOTO MATPUOTH3Ma, KOTJa IOCNe JOJITHX JIeT
Tady ¥ HIeaIM3aldi HCTOPUYECKOTO MPOIILIOTO,
MOJIECKOE OOIIECTBO CIENAIIO MONBITKY KPUTHYECKH
MEPECMOTPETh CBOIO HCTOPHIO. AIOTreeM TaKoro
moaxo/1a crajia oecnpenenentHas quckyccus 2000—
2002 1T. 0 MaccoBBIX yOUHCTBAX €BpEEB B TOPOJIKE
Enpabna B 1941 1. B mocnennue ronsr B Ilonpme
pecTtaBpupyeTcss — HAIMOHATBHO-POMAHTUYECKHIA,
TepoOnYeCKUH M} CBOCH NCTOPUH. DTa HOBAS HICTO-
pudecKas MOJUTHKA HCXOJUT U3 YTBEPIKICHUS, YTO

ypoBeHb maTpuoTru3mMa B llombie CIMIKOM HHA30K,
HEBEXECTBO W OTCYTCTBHE HCTOPUYECKON MaMsATH
HE TIO3BOJIAIOT TPOOYAWTH UYBCTBO €IMHCTBA
Hauuu’. VI3MEHEeHUsI OJIMTHKU TaMSITH OTYETIIUBO
oTpaxaroT pazziensl 0 Bropoit MupoBoil BoliHe
B y4eOHHKAaX TOCIETHEer0 NEeCSATHICTHS IBajla-
TOTrO CTOJIeTHd U nepBoro AecsatuieTns XXI Beka.
Mexny tem Bropasi MmupoBasi BoilHa HpOJ0JDKAET
OCTaBaThCS TPEAMETOM MPHUCTAIBHOTO BHUMAaHUS
uctopukoB. Criopsl mponomkaroTcs. M ganmexo He
BCE YYEHBIE COTJIAIIAIOTCS C OTKPOBEHHO AaHTH-
POCCHICKUMHU BEPCHAMH 3TOTO TEPUOJA UCTOPHH,
MOMOOHBIMA TEM, YTO BBIABHHYTHl YMEPIINM B
Hauase 2009r. [TaBiom BeuopkeBuuem.
CoBpeMeHHBIE yIeOHUKH U3J1arafoT HOBYFO ITOJTb-
CKOILICHTPUYHYIO BepcHio BTopoit MUPOBOIi BOMHBI.
Boiina yxe He mpeacTaBisieTcs Kak 00ppda Bcero
MPOTPECCHBHOTO YEIIOBEYECTBA MPOTHB «KOPHU-
HEBOW YyMBD», a pacCMaTpUBaeTCs KaK BOEHHOE
CTOJIKHOBEHHE JBYX IPOTHUBOIIONOXKHEIX, arpec-
CUBHBIX UCOJIOTHIA, KaK CXBaTKa (harm3ma c KOMMY-
HA3MOM, B MSCOPYOKy KoTopoi momama [lombima
u apyrue crpanbl llenTpansHoit u BocTouHoi
EBpormpl. ['eHepallbHON pereTHIHEH 3To O0OpHOHI,
cBoeoOpa3Hoi mpoOoit cmi, crama [pakmaHckas
BoitHa B Mcnanun®. HoBas mporpamma utst cpeueit
IITKOJIBI COACPIKHUT pasfen o0 00sS3aTeIbHON CpaB-
HUTENFHOU XapaKTEPUCTHKE TOTATUTAPHBIX CHCTEM
I'epmanrm 1 CCCP. PackpbIBasi CyIIHOCTh JUKTa-
TOPCKUX peXUMOB Ha ipumepe Uranuu, I'epmanum,
CCCP, unmm orpaHudMBasICh JHUIIb ABYMsI TOCIIEH-
HUMH JIep)KaBaMH, y4YaIlIuXcCsl TOJBOJAT K MBICIH,
YTO BHEMIHSAA JKCHAHCHS SBISUIACH HEM30EKHBIM
CIIEJICTBUEM PEXHUMOB U JIEUCTBUH UX PYKOBOJU-
Teneit: «l umaep, yoescoennbvlil 8 cuie ceoetl apmuu
u crabocmu coceoeul, 20mosunl OdbHeluuue niaHbl
sagoesanuii Eeponvl. [1o0obnoe sudenue Ovlio y
sooicos Cosemcroeo Corsza — Hocugpa Cmanuna,
Yenbio KOMopo2o ObLI0 YCMAHOBIEHUE NYMeM PeBo-
JHOYUU KOMMYHUCTIUYECKO20 CIMPOsL 8 OPYeUX 20Cy-
oapcmeax Eeponvi. Cmanun, nodobno I[umnepy,
20MO8BUIL CB0€ 20CYOaPCMBO0 K 8OUHe» — TOBOPHUTCS
B yueOHuKe «MbI 1 uCTOpHs» 11 6 Kiacca’. Muaue
TOBOPSI «AepeccusHnvlie wazu momaiumapHsix 20Cy-
oapcme — 'epmanuu, Umanuu u CCCP — no omno-
wenuro K bonee ciabvim 20cyoapcmeam — CMoJK-
nyau Eepony 6 nponacmo sotinwi»’.
CrnemoBaTellbHO, B CPaBHEHHUU C TIPEAIIECTBY-
IOIINM BpEMEHEM, PaCIIUPHIICS M KPYT BHHOBHBIX
B pa3BsA3bIBaHWN BOHHBI. [loibckue y4eOHUKH HE
CHUMAIOT OTBETCTBEHHOCTh ¢ I'epmanuu, SAnonun
n Hramum, KOTOpBIE, MPHUKPHIBAsICh AHTHKOMHH-
TEPHOBCKHM IAKTOM, XOTEIH YCTAHOBUTH MHPOBOE
rocrnoacTBo’, HO momemanT psgom COBETCKHA
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Coro3, paso0Oimagasi CyIICCTBOBABINHE paHEe
3a0myxxnenus: ydactue CCCP B pa3Bs3bIBaHUHU
Bropoii MupoBO# BOMHBI CKPBIBAJIOCH B TEHU Hara-
neHust |'epMaHny Ha HEro U GECCIIOPHBIX OTPOMHBIX
3aciyrax B OKOHYaTeIbHOU moodeae Haa ['utiepom’.
Ha camom fnerne, kak TOBOPUTCS B OJJTHOM U3 y4eO-
HUKOB, CIJIO)KHOCTH CO3/aBaldi M KOMMYHHCTH-
YECKUE PYKOBOJIUTENH, C BPAXIEOHOCTHIO OTHO-
cuBIIHECS K BHemHeMy Mupy. OHH TOJITaIKHBAITN
EBpomny k BoiiHe: «Cmanur niaHupo8an SKCNancuro
Ha HOBble 3eMiU, a 00ne2uumsv ee MO2id 60UHA
Mmedxncoy esponetickumu 2ocydapemeamux®. Jlpyroe
mocoOre pacKkphIBaeT eme Oojiee KOHKPETHBIC
3ampicibl CTanuHa, KOTOPBIA «8 CYWHOCmU, Cmpe-
MUCA K YCIMAHOBIEHUIO COBETNCKOU Chepbl GIUAHUSL
6 Llenmpanvnoti Espone noo npeonocom npeoo-
CMABIeHUs COBMECHbIX C 3ANAOHbIMU Oepiica-
eamu “‘eapanmuil”’ OATMUUCKUM 20CYOAPCMBAM U
coenacus Ha npoxoo Kpacuoii apmuu uepes meppu-
mopuio Tlonvwu 6 ciyuae 6ouHbl ¢ Hemyamu’.
[Tono6HOE 00BACHEHNE KaK HENb3S JIyJIlle OIpaB-
JpIBaeT oTKa3 IlosbliM mpenocTaBUTh COBETCKOM
apMHH TaKyl BO3MOXXHOCTh. Kak MUIIyT aBTOpPHI
COBMECTHOTO IIOJIbCKO-HEMENIKOTO y4deOHHKa, He
OBUII0O HUKAaKOH yBEpEHHOCTH, YTO TIOCJIE YCTpa-
HEHUs yrpo3bl 6e3omacHocTd KpacHas apMus yiaeT
Ha BocTOK'®. He moBepss meMOKpaTHYECKMM TOCY-
nmapctBaMm, numer A.JLIvecHsx CramuH HCKan
KOHTakTOB c Tperbum Pelixom. BoiiHy Havaiu
HeMIibl, HO IlakT Pub6enTpon-MonoToB o0aeraumt
uM ee Havaso''. A B nanpHeimem CranuH crocobc-
TBOBAJ arpeccud |uTiepa mocTaBKaMHu CHIPBS, B
TOM 4YHCJe HEPTH, O KOTOPHIX YIIOMHHAIOT MHOTHE
IIKOJIFHBIEC YUYSOHUKH.

B moarBepxkaeHne BEpCUHM O 2-X OCHOBHBIX
3aUMHIIMKAX BOWHBI JalbHEHIINE YCIEXU ITUKTa-
TOPOB paccMaTpUBAIOTCH MapajuienbHo. B gact-
HocTtH, I'utnep Benen 3a Ilonbiiei 3ansn JlaHuto,
Hopseruto, benbruto, T'omnanguto, Ppaniuto,
TObKO  BenmkoOpuTaHuM  yJoanoch  OTpPa3HTh
HEMEIIKYI0 aTaKy W COXPAaHWTh HE3aBHCHMOCTb.
CCCP, momo6HO I'epMaHWU MPUCTYNHI K 3aBOE-
BaHUIO COCEIHMUX C HUM cTpaH. CTamuH MOIIMHHI
Jlutey, JlatBmio, Dcronuio, beccapabuio, HO He
cMor oBianeTh PuHnsHaneit'?. Muposas obie-
CTBEHHOCTh OCYyIWJIa COBETCKYIO arpeccuio B
Ounnsaaun, 1 CCCP Obul uckiaodyeH u3 Jlnru
Hanuii'®, DTH pemunTensHbIe IeHCTBIS IPU3HAHHOM
MEXXTyHApOJTHOW OpTaHM3alH{ JOJKHBI TPHUIATH
yoenuTensHOCTh Te3ucy o npu3sHanuu CCCP arpec-
copoM. B yueOnmke f. Benmra coOpitus 1939-
1940 rr. uznararoTca moj 3arojaoBkoM «l'utiep u
Cranun nensar EBpony», a 3aXBaTHUYECKHE MEPOTI-
pustust CCCP pacmojiararorcs Ha mepBoM Mecre'.

B urore «Mockea nonyuuna oepomHvle meppumo-
puanbHvle npuodpemenus, IKCHOPMUPYsL enepsevie
KOMMYHUCIMUYECKULlL Cmpoll 3a npedeivl C8OUX
epanuy, Ha me meppumopuu, komopule 8 1918-21
200ax He cmoena npuodbpecmuy. ClnenoBaTeiabHoO, B
neiictBusix CrajrHa HEKOTOpBIE aBTOPHI Y4eOHBIX
MoCcOOM TOKA3BIBAIOT CTPEMIICHHE K pEBaHIIy,
cobupanuto 3emMenb: u beccapabus u [Ipubantrka
IpUHAIIeXal panbine Poccun'

Teoputo paBHOW OTBETCTBEHHOCTH MOATBEPK-
AT W WHTEpIIpeTanusi MOJbCKUMHU y4eOHWKaMu
reHe3uca HEMELKO-COBETCKOM BOHHBL. B wact-
Hoctu, A.JL. IldecHsk yTBepxkmaeT: «B Hosa0pe
1940 2. Tumnep npeonoocunr, umodbor CCCP
NPUMKHYL K aHMUKOMUHMEPHOBCKOMY NAKMY U
npuHsAL yuacmue 8 pazoeie bpumarnckou umnepuu.
Cmanun momuac 6vlpazuil Ha Mo coaiacue, Ho
nompebosan ciuwKom MHo20 000biyu. Xomen
JdonoiHumenvHo cebe Duuaanouo, Pymwinuio,
banxkanvr emecme ¢ nponusamu uz Yepuoeo 6
Cpeouszemnoe mope. Ha maxue ycrnosus I'umnep
Kamezopuyecku He CO2NACUICS U peulusl pacnpa-
sumuvcsi ¢ “nyuwum coroznuxkom”»'°, P.ITHeronKmii
MOSICHAET 3TO TeM, uTo [ uTiep He MOT AOMYCTUTh
BXOJXKJICHHE COBETCKYI0 30HY BJIHSIHHA PailOHOB
B HENOCPEICTBEHHOH Onm3octh oT PymbrHNE —
OCHOBHOTO TIOCTaBIIMKa HedTH. UTO Ke Kacaercs
CranmHa, TO OH, KaK IMUIIETCS B y4yeOHHKax, HE
MONTyYUB COTJIACHSI, HAYaJl COCPENOTOYNBATH CBOU
CHJIBI BJIOJIb HEMEIIKOW M PYMBIHCKO# rpaHuIib .
Jemnas Bup, 9To BepuT B Opyx0y [ utnepa, Ha camom
JleJie COBETCKOE PYKOBOJICTBO HHTEHCHBHO TOTO-
BMJIO TUTAHTCKOE HACTYIUICHHE Ha 3amaj, KOTopoe
JIOIDKHO OBLTO HAYaTHCS TOTA, KOTIa MITEPHAIIHC-
TUYECKHE TOCyIdapcTBa 00ECKPOBST APYT ApyTa, a
«paboure MacChl», Kak 1 B KoHIle [IepBoit MUpOBOIA
BOIHBI, OXBATUT PEBOJIIONIMOHHOE OposkeHne. Tesnc
apryMEHTUpyeTcsl TeM, 4To K cepeaune 1941 r.
Kpacnas apmust HacuuTbiBaJia IOYTH 9 MUJIMOHOB
() conmar ¥ MOYTH MCKIIOYUTENHEHO OblTa BOOPY-
JK€Ha HACTYIIATENbHBIM opykueM. Kpome Toro, ¢
BecHBI 1941 1. Ha 3amagaeix rpanuax CCCP opum
JTUKBUIVPOBAHBl BCE OOOPOHHUTENBHBIE JIMHHUU
(BMecTe co 3HaMeHHUTOH JInHUeH CTamuHa), YTOOBI
HE 3aTpyIHATh HACTYIJICHHWS Ha 3amaj] OONBIINX
apMmmii's,

Jaxxe ¢ mera 1941 r., xak NHIIET MOJBCKO-
HeMelKuil yueOHuk, Kpemip 3amuiman He TOTBKO
CBOHW TEPPUTOPHHM W TPaXIaH, HO W CBOW BEIH-
KOZep)KaBHBIE HMHTEPECHI, YTO CTajJ0 OCOOCHHO
3ameTHO B 1943 1.7,

Takum 00pa3oM, TOITHOCTHIO OIIPOBEPTaeTCs
TE3UC O TOM, YTO CO CTOPOHBI (PAITHUCTCKUX TOCY-
JnapctB BTtopast MupoBasi BoiiHa sIBJsijach 3axBat-
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HUYECKOH, a ISl TeX, YbS TEPPUTOPHS OKKYIIHPO-
BaHa — 0CBOOOANTENBHOM 1 cripaBeanBoii’. CCCP
OJTHO3HAYHO MPUYUCISIETCS K arpeccopam.

OO0 OTBETCTBEHHOCTH 3alafHBIX JepikaB 3a
pa3BA3bIBAHUE BOWHBI, O KOTOPOM yTBEpKAAIH
eme yueOHMKH no Hadayia 1990-x rr., mokaswiBas,
9T0 TeperoBopbl ¢ COBETCKAM COIO30M OBLIH
JUIIH TTOJIMTHYECKON MaHH(ecTanuii, 1 WMEHHO
OTCYTCTBHE B HHUX mporpecca ckioHwio CramnHa
K JoroBopy ¢ I'epmanmeii’!, B COBpeMEHHOM IOITb-
CKO I1IKOJIe peuu yke unet. bosnee Toro, mojibckue
y4eOHNKH (POPMHUPYIOT BEIUKOIYITHOE OTHOIIICHHE
K 3amagHbeiM coto3HukaMm [lompmm. Ux nHeGmaro-
BUJHBIM JEHCTBHSIM HaXOIATCS OOBACHEHHS. XOTS
Y4eOHUKH U ydaT TOMY, YTO YCTYNKH HIAHTAXy U
arpeccuy He MOryT o0ecleuuTh MHUP?2, HO yKa3bl-
BalOT HA YBAXUTENbHBIE TNPUYUHB AHTIUH U
Opannun: oHM OBUIM YBEpeHBI B CBOCH CHIIC
niepen [ uTiepoM 1 HaMpaBIsIIN €T0 SKCIIAHCHIO Ha
BOCTOK? (IIpH TOM OHH, 110 BEPCHH ITOJIBCKHUX yUeh-
HUKOB, OKAa3bIBAIOTCS HE NMPHUYACTHBIMHU K DPa3Bs-
3BIBAHUIO BOWHBI). YUCOHHKH BO3JIaraloT BHHY 3a
nopakenne [lonpmm Ha Ppannmio n BenmukoOpu-
TaHUIO, KOTOPHIE HE MPEIOCTaBHIN OOEIaHHON
MTOMOIITH, HO HAXOIAT OOBSICHCHHE B 3TOMY (DaKTy:
Uembepien u [lananbe, onmupasch Ha TaHHBIE CBOHUX
pa3BeloK, MoJlarajiy, 9YTo HamaaeHne Ha | epMaHuio
He mpuHeceT ycmexa. A Ha moroBop CCCP m
I'epmanun ot 28 ceHTs10pss OpaHuns u AHTIUSA HE
MPOpearupoBalId M3-3a yBepeHHOCTH Yepumis B
TOM, YTO B3aMMOJEWCTBHE NBYX Pa3JIMYHBIX CHII
PaHo HMITH TIO3/THO IPUBEAET K BOMHE MEX Ty HUMHU>,

I'maBubiMu Bparamu Ilonbemin B roasl Bropoit
MHUPOBOM BOWHBI B y4eOHOH IUTepaType BBICTY-
natot 'epmanns u CCCP. Ix 00pa3sl u nelicTBHS B
OTHOIIIEHUH TIOJIIKOB OBUIH BechbMa cx0xu. [lourn
BCE TIOJIbCKHE YUYEOHNUKH MTOCTPOEHBI HA CPAaBHEHUHU
JeHCTBHUN OKKYMaHTOB B 1939-1941 rT., a mocoous
JUTST MITA[IIAX KJIACCOB PAacCMAaTPHUBAIOT WX TOJH-
TUKY KaK eIMHOE IEJI0e.

Takum 06pa3oM, crcTeMa CpeHer0 HCTOpUIec-
Koro oOpazoBanus Pecryonmuku [lonsima He obec-
MEYMBAET BRIBEPCHHON MHpOpManuu U He (Gopmu-
pyeT y ydJammxcsl afeKBaTHOTO IMPEICTaBICHUS O
Bropoii MupoBoii BoliHe, €€ UCTOKaX U YYaCTHHUKAX.
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NBAH I'PEK O KHUT'E CEPI'ESl HABAPUSA «MCTOPUSA BE3 MU®POB.
BTOPASI MUPOBASI BOMHA: TEHE3U3, XO1 1 UTOT'U»

RECENZIE
LA CARTEA ,,ISTORIA FARA MITURI AL II-LEA RAZBOI MONDIAL:
GENEZA, ACTIUNE, REZULTATE”, AUTOR: SERGIU NAZARIA
(F.E.-P. ,, Tipogr. Centrala”). — 500 p. 4000 ex. ISBN 978-9975-78-859-5)

Nazaria examineaza personalitatea lui Stalin in doud ipostaze. Ca lider de partid al URSS, ale carui
mdini erau pline de sdangele milioanelor de oameni sovietici de diferite nationalititi. In calitatea sa de
conducator de stat, prin voia destinului ajuns la putere in URSS si in pofida acestui fapt, autorul ii apara
obiectiv interesele in lupta cu politicienii si diplomatii occidentali cu experientd, care il provocau pe Hitler
sd porneasca razboi impotriva URSS.

Lucrarea recenzatd a istoricului moldovean Sergiu Nazaria a aparut de sub tipar in zilele celebrarii
aniversarii a 65 ani de la victoria coalitiei antihitleriste in teatrul european al celui de-Al Doilea Razboi
Mondial din perioada 1939-1945.

Autorul acestei volum este cunoscut in Republica Moldova si peste hotarele ei ca om de stiintd si cunos-
cutd figura publica, ca un aparator al identitatii politice si etnice moldovenesti, adept al relatiilor moldo-
ruse si al cooperarii multilaterale dintre doua state suverane — Rusia si Moldova, precum si dintre popoarele
lor. Sergiu Nazaria a scris o serie de monografii, manuale si articole stiintifice despre problematica celui
de-Al Doilea Razboi Mondial, ceea ce confirma faptul ca tema studiului respectiv 1i este arhicunoscuta.

Lucrarea recent aparuta nu reprezintd o compilare mecanica a tuturor materialelor sale publicate mai
devreme. Autorul atrage o atentie deosebitd cauzelor care au declangat un nou riazboi mondial. Indicand
autonomia originilor tensiondrii relatiilor dintre marele state imperialiste, primele venind din Asia i
Europa, autorul aduce cititorul la ideea ca la baza revansismului de origine nipona, italiana sau germana a
stat dorinta arzatoare a ideologilor sai si liderilor politici sé instaureze dominatia globala si sa cucereasca
teritoriile bogate in zicaminte minerale. Pe 1anga aceasta, mai era o cauza care 1i determina pe revansisti si
pe intrigantii din culise ai acestora sd dezlantuie un nou razboi mondial — faptul ca pe harta politica a lumii
exista Uniunea Sovietica.

Monografia este compusa din trei parti: I. Premisele politice i pregatirea unei noi ciocniri mondiale; I1.
Operatiunile militare in perioada celui de-Al Doilea Razboi Mondial; III. Evolutia relatiilor internationale
in perioada razboiului. Partile enumerate includ 14 capitole, divizate in 54 paragrafe. Pe langa acest fapt,
lucrarea stiintificd contine 500 pagini impreund cu prefata si introducerea, precum si sectiunile plasate
la sfargitul volumului — bilantul rdzboiului, incheierea, postfata, notele redactorului stiintific si aparatul
informativ al scrierii. O asemenea structurd a lucrarii corespunde conceptiei autorului si manierei sale de
abordare in vederea realizarii ei, adicd, evitandu-se descrierea cronologicd a evenimentelor, autorul si-a
expus pozitia obiectiv i intr-o manierd dinamica, recurgand uneori la stilul publicistic sau forma polemica.
Discursul sdu a fost prezentat in limitele eticii stiintifice cu politicienii si istoricii falsificatori, in pofida
faptului ca ultimii nici nu merita a fi luati in seama.
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REVIEW
REGARDING THE BOOK “HISTORY WITHOUT MYTHS.
THE SECOND WORLD WAR: GENESIS, COURSE AND OUTCOME”,
AUTHOR: SERGEY NAZARIA
(FE-P. “Tipogr. Centrala”). — 500 p. 4000 ex. ISBN 978-9975-78-859-5.

Nazaria examines Stalin in two ways. As a party head of the USSR, whose hands on an elbow in blood
from innocent youennvix millions Soviet people of a various nationality. And as the statesman who by the
fate decree has appeared at the pinnacle of power in the Soviet Union and therefore he was objectively
defended his interests in fight with burnt politicians and diplomats of the West, pushing Hitler to war with
the USSR.

The reviewed book of known Moldavian historian Sergey Nazaria was published in days of celebrating
of 65 anniversary of the victory of the anti-Hitler coalition in the European theater of World War 11, 1939-
1945.

The author of the book is well known in the Republic of Moldova and abroad, as an active researcher and
public figure, defender of the Moldovan ethnic and political identity, supporter of the Russian-Moldovan
historical relations and contemporary multilateral cooperation between two sovereign states Russia and
Moldova and their people. S. Nazaria has written a number of monographs, textbooks and scientific articles
that testifies that the topic of this book was known to him in detail.

Nevertheless, just a published book is not a simple mechanical unification in one single binding the
material that was been written earlier. The author pays a great attention to the causes that led to a new
world war, pointing to the autonomy of the Asian and European origins of the deterioration of relations
between the leading imperialist states. The author brings the reader to believe that the basis of revenge,
whether Japanese, Italian or Germanic, was a strong desire of its spokesmen and leaders to achieve world
domination over people and to take the Earth’s natural resources. However, there was another reason that
had pushed the apparent revenge-seekers and their secret instigators to outbreak another world war; this
was the existence of the Soviet Union on the world political map.

The monography consists of three parts: I. Political preconditions and preparation of new world colli-
sion; II. Military operations during the Second World War; II1. Evolution of international relations during
the war. In total they comprise 14 capters consisting of 54 paragraphs. Besides a 500-page scientific work,
book contains preface and introduction; as to outcome of the war, conclusions, afterword, note of the scien-
tific editor of the book and the background unit, they are placed in the end of the book. Such a structure
of the book corresponds to author’s plan and approach. And this is not an impartial chronicle of what was
but an expression of objective and active author’s position, sometimes filed in the journalistic and polemic
form. Reproduced on the verge of observance of ethics of scientific discourse with those politicians and
historians-falsifiers who, possibly, do not deserve that.
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Hazapusa paccmampusaem Cmanuna 6 06yx
unocmacax. Kax napmuiinozo pyxoeooumens
CCCP, pyku Komopozo no 10Komb 6 Kpogu om
HEGUHHO YOUEHHBLIX MUIIUOHOE COBEMCKUX
a100ei pasnuuHon nayuonansrocmu. U kak zocy-
oapcmeennozo deamens, 60J1€i0 cyobObl 0KA3A6-
wezoca na eepuiune gnacmu ¢ Cosemcxkom Coroze
U 6 CuIy 3M020 00HLEKMUBHO OMCMAUBAGUIES0 €20
UHmMepecvl 8 CX6AMKe C NPONCHCEHHBIMU NOJIU-
mukamu u ounaomamamu 3anaod, MoOaKAGUIUMU
T'umnepa na éoiiny ¢ CCCP.

Penenzupyemass KHMra H3BECTHOTO MOJJIaBC-
koro ucropuka Cepres Hazapuu Bblla B CBET B
IHH Mpa3IHOBaHHUs 65 TOAOBIIMHBI MOOEIBI AaHTHU-
TUTIICPOBCKOM KOAJIMLMU Ha €BPONEHCKOM Tearpe
BTOpPOI MUPOBOil BOMHBI 1939-1945 rr.

E¢ aBrop xopomo 3HakoM B PecmyOmuke
MonnoBa u 3a e€ mnpeaenaMu Kak aKTHUBHBIH
HaY4HBIH 1 0OLIECTBEHHBIN AESITENb, KAK 3aIUTHUK
MOJIJITABCKOM ITHUYECKOW U MOJUTUYECKON HICH-
TUYHOCTH, CTOPOHHHMK POCCHHCKO-MOJIAABCKHX
UCTOPUUYECKUX CBA3EH M COBPEMEHHOI'0 MHOI'OCTO-
POHHETO COTPYAHHYECTBA MEKAY CYBEPEHHBIMH
rocynapctBamu Poccueit 1 MongoBoi, a Takxke ux
Haponamu. C. M. Ha3zapus nanucan no npotiema-
TiKe BTOpOii MHpOBOW BOWHBI psiJi MOHOTpadwii,
y4eOHUKOB M HAYYHBIX CTaTeil, 4TO CBUICTENbC-
TBYET O TOM, YTO TeMa YKa3aHHOH MOHOTpaduu eMy
M3BECTHA JIOCKOHAJIBHO.

Tem He MeHee, TOJIBKO YTO BBIILIEAIIAs KHUra —
3TO HE MEXaHW4YecKoe 0ObeIUHEHUE B OJIUH Iepe-
IUIET paHee UM HamucaHHoro. B Heii aBTop ynenser
CEpbe3HOE BHHMAHHE NPUYMHAM, MPUBEAIINM K
HOBOM MHpPOBOI BOWHHE. YKa3bplBas Ha aBTOHOM-
HOCTb a3MaTCKOT'0 M €BPOIEHCKOro UCTOKOB 000CT-
PEHUS OTHOLICHUI MEX 1y BeIyLIMMHU UMIIEPHUAIIHC-
TUYECKUMH rOCyJapCTBaMU, OH HOABOAMUT YUTATEIS
K MBICJIM O TOM, YTO B OCHOBY PEBaHIIN3Ma, OyIb
TO SIMOHCKOTO, HUTAJIBSHCKOIO HWJIM TE€PMAaHCKOIO,
3aJI0)KEHO OCTpEHIIee JKeNaHue €ro HUIEOoIO0roB
U BOXAEH HOOWUTHCSI MHPOBOrO TOCHOJCTBA Haj
JIFOIBMU U 3aXBaTUTh 3aJI€KU IPUPOAHBIX OOraTcTB
wiaHeTsl. BMmecte ¢ Tem, Obuia elie oHa NpU4KHa,
KOTOpasi TOJATAJKHBANA SIBHBIX PEBAHLIMCTOB H
UX TMOTACHHBIX MOJCTpPEKaTeNIell K pa3BA3bIBAHUIO
HOBOM MHPOBOM BOHHBI — 3TO CYILLECTBOBAHUE HA
nonutuyeckoi kapre mupa Coserckoro Corosa.

Monorpadus cocrout u3 Tpex yacrteii: 1. [Tomn-
TUYECKUE TMPEINOCHUIKM W IOATOTOBKA HOBOTO
MUpOBOro cTojikHOBeHus; II. Boennsle nerctBus
B MepHoOJ BTOpoil MupoBoil BoiHbl; III. DBomtonus
MEXIYHAapOJIHbIX OTHOLIEHUH B ronabl BOMHBL B
0011ei CI0KHOCTU OHHU BKIIIOYAIOT 14 T71aB, COCTO-
aamx u3 54 maparpagoB. Kpome storo 500-ctpa-

HUYHBIA HAy4YHBIH TPYyA COJEPKUT MPEIUCIOBUE
Y BCTYIUICHHE, a B KOHIIE — UTOTH BOWHBI, 3aKITIO-
YeHWe, I[IOCIECIOBHE, TpPUMEYaHHe HayJHOTO
pellakTopa M CIpaBOYHBIN ammapar KHUTH. Takas
CTPYKTypa KHUTH COOTBETCTBYET aBTOPCKOMY
3aMBICITy W aBTOPCKOMY TOAXOAYy K €ro peaju-
3amuy — He OeCTIPUCTPACTHOTO JIETOMTHUCAHUS TOTO,
9TO0 OBLIO, & MPOSBIICHNE OOBEKTUBHON M aKTUBHOM
aBTOPCKOM TIO3MIIMH, BpEMEHAaMU IIOJaHHON B
MyOJUITUCTHICCKON M TIOJIEMHUCTHYIECKON (opme.
BocnponsBenenHoit ¥M Ha TpaHH COONIOACHHS
STHKH HAYYHOTO JHCKypca C TEMH IOJIMTUKAMU U
HCTOpUKaMH-(PaTbCH(PUKATOPAMH, KOTOPBIC, BEpo-
ATHO, TOTO HE 3aCITy’KHBAIOT.

Kazamoce Obl, aBTOPY HE OBUIO CMBICTA
MOJIPOOHO OCTaHABIMBATHCS HA TaKUX CIOKETaX B
CBOEH KHUTE, KOTOPbIE BCTPEYAIOTCSI BO MHOKECTBE
JIPYTUX 000OIMIAIOMUX TPyAaX O BTOPOH MHPOBOI
BoiiHe, HarpuMmep: «Ock bepnua — Pum — Toknoy,
«MIOHXEHCKUH CroBOp M €ro HOCIEACTBUSY,
«CoBeTcko-repMaHCKuil TakT oT 23 aBrycra 1939
roma», «MockoBckas 6utBay, «KopeHHOH mepiiom
B XOIE BTOPOM MHPOBOH BOWHBD», «CpakeHHE
Ha Kypckoi ayre» u npyrue. Ilo Toil mpocTtoit
MpUYUHE, YTO HA IOCTCOBETCKOM IPOCTPAHCTBE
HET 4YeloBeKa, 10 KpaHel Mepe, CpeHero u cTap-
IIIETO BO3pacTa, KOTOPBIN OBl HE 3HAJ 00 3TUX UCTO-
pudeckux coobITusX. Ho ecnmn BHUMaTensHO BHUK-
HYTb B TKaHb IOBECTBOBAHMUSI, B aBTOPCKHUI 3aMbICEI
KHHTH, TO, OKa3bIBaCTCs, TaKOH CMBICT ecTh. M OH
OTIpaBIaH OTPOMHBIM JKEITaHWEM aBTOpPA 3aIIUTUTh
MaMsTh MEPTBBIX, UTOTH BTOPOA MHUPOBOU BOMHBI,
Mecta U poiau CoBerckoro Coroza B pazrpome
arpeccopa OT (QaTbCHPUKATOPOB OSTOW BOWHEI,
MOCTOSIHHO MIPUCYTCTBYIOUINX B 3aNaIHOM UCTOPHU-
orpadvy U Cephe3HO PACILIOAUBIINXCS B OIMKHEM
3apyOekbe, Bkmoudas Poccmiickyro demepanwro,
U B €BPOIEUCKHUX CTpaHaX OBIBIIEr0 COIMAINCTH-
yeckoro yareps. B aTom emy momoraer nzbpanHas
dopma ocsemenus npoodemsl. C. M. Hazapwus, kak
s IOHUMAIO, He TOPUT JKeJITaHHEeM BHOBb U300peTaTh
BEJIOCHUTIE]I, TO €CTh, IEPECKA3BIBATH YK€ H3BECTHOE
«kakK 310 OBUIO». MCmomp3ys MMEIONIyIoCs B €ro
pacTtopspKEeHNI0 UCTOprUOTpadrio BTOPOH MHUPOBOI
BOITHBI, IPEXK/Ie BCETO, €€ 3aMaJHBIX aBTOPOB, JAIIEKO
HE JIpyXkecTBeHHO pacmonoxeHHXx Kk CCCP, on
yOeIUTEeNT HO TOKa3bhIBa€T WCTHHHOE JIMIIO HAIINX
JIOMOPOIICHHBIX (anbcupuKaTopoB. He Tompko ux
MCCIIEZIOBATENBCKOE KPEJ0, HO U YUCTO MOPaIbHO-
HPaBCTBECHHBIN YEOBEUSCKHHA MX OONHMK. B 3TOi
CBS3M «OUYEHb WHTEPECHO» BBIMNIAIAT B KHHTE
C. M. Hazapum 00pa3sl «HCTOPHUKOB» AHATOIa
ITerpenky (mo 1989 roga ObuT TpocTO AHATOIHEM
ITerpenko), Anekcanapa Mormany u Ipyrux, Koraa
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COTIOCTABIISICIIb UX OIIEHKH y4acTHIO PyMbIHUM Ha
cropoHe (hammcTckoit ['epMaHny B BOIHE MPOTHB
Coserckoro Coro3a B paboTax, HaITMCAHHBIX UMU B
COBETCKOE BpEeMsI, C TEMU OI[EHKaMH, KOTOPbIe OHU
TENepb AAI0T ATOMY YYacTHIO B «COTBOPEHHBIX»
MU cournHeHusax nocie 1991 rona.

UroObl  TPOWLIIOCTPUPOBATH  ABTOPCKYIO
KOHIICTIIINIO MOHOTpaduu, pacCMOTPHUM Iaparpad
6, TiaBbl 2, yacTu I, mocBsmeHHbIN nakty Moso-
ToBa-Pub6enTpona or 23 asrycra 1939 r. (ctp.
75-94). Texkcra camoro [loroBopa M CEKPETHOTO
MIPUJIOKEHNS] K HEMY 3/IeCh HET, 1a B 9TOM U HET
HeoOxomuMocTh. 3aro Ha 20 cTpaHWIAX KHUTH
oomemoro ¢gopmara C. M. Hazapus paccmarpu-
BaeT TaKWe KIOYeBbIE MOMEHTHI OOJBIION AMILIO-
MaTtudeckoi urpsl MockBbl ¢ bepnuHom, ¢ oaHOM
croponbl, U Jlongonom u Ilapmxem, kak «Bompoc
0 MHUIIMATHUBE B HOPMAJU3AI[UN COBETCKO-TEPMaH-
CKHX OTHOIIeHMI», «KakoBo ke ObLIO 3HAYEHHE
COBETCKO-TEPMAHCKHUX TIEPEroBOPOB MJsi 00emx
CTOPOH U KaKoB ObLT X pacueT?», «[louemy CoBeT-
ckmii Coro3 mpemmouen IoroBop ¢ I'epmanwmeit
MPOJOJIKEHUIO TIEPETOBOPOB ¢ AHriuelt u dpan-
nueii?», «Bompoc 00 ampTepHATHBaX pPa3BHTHS
MEXJIYHApOJHOM CHUTyalldd HaKaHyHE BOWHBI»,
«YT0 moTyuniIM CTOPOHBI, MOMUCAB MaKT», «Bepo-
SITHBIE CPOKM Havaja BOHHBI». ABTOP HNPUXOJIUT K
yOeIuTeTbHOMY BBIBOJIY O TOM, YTO C MAKTOM WA
0e3 Hero, Ho I'epmanus nepen 1 centsops 1939 r.
OblTa B TaKOM OE3BBIXOJTHOM COIHAIbHO-IKOHO-
MUYECKOM TIOJIOKEHUH, YTO, HE HAYHW BOWHY U HE
MOJTy4YH JIOTIONTHUTENBHBIE MPUPOIHBIE PECYpCHl U
JIApOBYIO pabouyio CHITy, OHa OBl pyXHyJa dKOHO-
mudecku. C. M. Hazapus tak dpopMyIupyer CBOM
BbIBOJI: «DUHAHCOBBIM KPU3UC, HETOCTATOUHBIN
MPOMBIIICHHBIA U CHIPHEBOM MOTEHUHAN, TPYA-
HOCTH B SKOHOMHKE, MOPOKICHHBIE €€ CBEPXMH-
TUTapU3aIuei, To0yXAaau THTIEPOBIEB CIICIINTh
¢ HayajoM BOWHEI. TOJBKO MOCpencTBOM Iopabo-
IICHHS U oTpabieHus APYTUX CTPaH | HAPOJIOB OHU
HAJIESUTUCH TIOTIPAaBUTHh CBOE YKOHOMHYECKOE TI0JI0-
JKeHne u n30exath karactpoden» (cTp. 92). Ho atoT
BBIBOJ] HE BOCIIPHHUMAJICS OBI BCEphe3, €CITH ObI HE
MOJIKPETUISIICS OOBEKTUBHBIMUA CTATUCTHYECKUMHU
JMAHHBIMH O COCTOSIHUM TE€PMAaHCKOH SKOHOMHUKH
W MHEHHEM 3allaJHBIX MOJUTHKOB W JUILIOMATOB
AHTHCOBETCKOTO TOJKA, CIEIWBIINE 332 SKOHOMH-
yeckoil cutyanueid B ['epmanuun. «Tak, COBETHUK
aHTJIMACKOTO TOCOJIbCTBA B bepmmue ®opOc ere
6 anpens 1939 r. nonocun B Jlonnon: «Hu B koem
Cly4ae HeNb3sl HWCKIIYaTh TOro, 4to [ 'wuriep
MpUOETHET K BOMHE, YTOOBI ITOJIOXKUTH KOHEIT TOMY
HECHOCHOMY ITOJIOKEHHUIO, B KOTOPOE OH ITOCTaBHII
cebs cBOEH HSKOHOMHYECKOH MOJUTHKON». Jla |

I'enpepcon 6 mMas B muchMe k [anmdakcy mucan:
«Cmoxer s [[‘epMaHms| MEepexUTH €IIe OTHY
3uMy 0e3 kpaxa? A eciHm HEeT, TO He MPEATOUYTEeT
mu ['mtinep BOWHY SKOHOMHYECKOW KaTtacTpode?»
(ctp. 93). Uto xe kacaercs Coserckoro Coro3za,
TO 3alaJHbIe MOJUTHKU W JUILIOMATHl MPEKPacHO
MOHUMAIH OOBEKTUBHYIO HCTOPHUYECKYIO HEOOXO-
JTUMOCTh TaKOTO €ro Iiara, €Clii OIEeHHBATh MaKT
MonoroBa-PubbeHTpomna ¢ MO3WINKA BHEITHEIIO-
JUTHYECKUX YTPO3 TOCYJAPCTBEHHBIM HHTEpEcaM
CCCP. ABTOp IpHBOIUT BHICKA3BIBAHHE H3BECT-
HOro amepukaHckoro aumuiomara JIx. KeHHaHa,
KOTOpBI mmcar: «...Ecom Obl aHrIuyanaMm w
(hpaniry3aM He yIanoch CKOBaTh CHIIbI [ WTiepa Ha
3ananme, Poccus Oblia OBI BTSIHYTA B 3Ty BOMHY, K
KOTOpOH OHa OblJIa TaK IJIOXO MOATOTOBJICHA, U €
MPHUILIOCH OB BOGBaTh Ha JiBa (PpoHTA — MPOTHUB
I'epmanmm w Snonunn. bonee Toro, [Cranmuy]
MIPHIILIOCH OBl OTKPHIBATh OOEBBIE NEHCTBUS BIOIH
CYIIECTBYIOIIUX COBETCKUX 3allafHBIX TPAHHI] B
HEIOCPEICTBEHHOM OJIM30CTH OT IBYX KPYITHEUIITHX
COBETCKHX MPOMBIIIJIEHHBIX [IEHTPOB — MOCKBBI U
Jlenunrpana. Eciu, ¢ 1pyroit cTopoHbl, OH IPUMET
npemioxxenne [ utnepa, OH He TOJIBKO OCTAaHETCS B
CTOpPOHE OT HaJBUTAIOIIETOCSH HEMEIKO-TTOIECKOTO
KOH(DIIUKTA, MPH BO3MOXKHOCTH OYIyIIEro CTOJ-
KkHOBeHus ['utnepa ¢ Anriueit u @paHuueit, HO U
0 YCIIOBHSIM CAENKU eMy OyIeT pa3pemieHo 3aHsATh
Oompie mpocTpancTBa BocTounoit EBpomel. OH
JIOJDKEH HCIIONIb30BaTh 3TOT PErMoOH B KadyecTBe
OydepHOIt 30HEI, B Clly4ae, eclii [ uTiep B3aymMaeT
HaIacTh Ha Hero no3aaee» (ctp. 80).

3acmyXMBaeT BHUMAaHHE YHTATENs OIEHKA
aBTOPOM KITIO4YEBOH (UTYpBI B CTaHE COBETCKOTO
pykoBoxctea M. B. Craimmuaa. He TONBKO B CBSI3H C
€r0 POITBIO ITPH 3aKITFOUYEHIH COBETCKO-TEPMAHCKOTO
MakTa O HEHAlaJeHUW, TOANMCAHUS CEKPETHOTO
MPOTOKOJIA K HEMY, HO U B TIPEAIIECTBOBABIINE EMY
COBETCKO-aHTIIO-(PPaHITy3CKHE IEPETOBOPHI, a TAKIKE
B XOJI€ Bce BTopoit MupoBoii BoiHEI. C. M. Hazapus
paccmarpuBaer CranmHa B IBYX umocracsax. Kax
naptuitHoro pykoBoauTest CCCP, pyku koToporo mo
JIOKOTH B KPOBU OT HEBHHHO YOUEHHBIX MUJUITNOHOB
COBETCKHUX JIIOACH pa3iIM4yHON HAlMOHAIBHOCTH.
N kak rocymapCTBEHHOTO AESTENs, BOJICIO CYAbOBI
OKa3aBIIeTocs Ha BepiinHe BIacTH B COBETCKOM
Co1o03€e 1 B CHITY 3TOTO OOBEKTHBHO OTCTANBABIIIETO
€ro WHTEpPEeChl B CXBaTKe C MPOXIKEHHBIMHU
MOMUTHKAMH U TUTIIOMaTaMu 3araja, TOINKaBIIUMHU
I'utnepa na Boitany ¢ CCCP. B oxnoii n3 Hux CramuH
— W3BEPT, KOTOPOMY HE MOXKET OBITH TIPOIIEHUS BO
BEKH BEKOB. B mpyroii — CTanuH TOHKHWH MTOJIUTHK,
KOTOPBIA CMOT Pa300paThCsi B XUTPOCILIETECHHSIX
KOBapHOM JuIioMarudeckoil urpel Ilapuxa u
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Jlormona. Ou nepeurpai ux jgeroMm 1939 r., a mosxe
JMOOMJICS PABHONPABHOTO OTHOIICHHS 3amama K
CoBerckomy Coro3y B paMKax aHTHTHTICPOBCKOM
koanuiuu 1941-1945 rr. Jlymato, 4To Takas olieHKa
CranmrHa €O CTOPOHBI aBTOpa MOHOTpadum He
OyzeT MpUHATa OJHO3HAYHO YHUTAIOMIEH IMyOIHKOM.
Ho C. M. Hazapus nMeer npaBo Ha 0OBbEKTHUBHBIMA
Hay4HbIM momxon B oneHke CramndHa, Kak
ucropudeckort muaHocty. Ctanue He mydme MBana
I'po3noro, coznapasiiero Poccuiickoe rocynapctso,
u Ilerpa I, mpopyOuBmIero st HETO OKHO B
EBporry. HecmoTrpst Ha OOMyICHHBIC ONIHOKHA H
MPOCYETHI, OH OPTaHU30BAJ HAPOJ Ha 3aITUTY STOTO
rocymapctBa o HazBanreM CCCP ot dammcTckoit
gyMbl. Buaumo, mis takoit orenku ponu CraamHa
BO BTOPOW MUPOBOW BOWHE €I11€ HE HACTAJIO0 BPEMSI.

B xuure C. M. Hazapus, Bo BTOpOH ee YacTH,

BKIIOYeHa TiaBa 5  «Mcropuorpaduueckue
IACKyccud 00 ydacTud PyMbIHMM B BOWHE Ha
CTOPOHE THUTIEPOBCKOM I'epMaHum», KOTOPYIO

HUKaK HE MOTY OOOWTH BHHMaHHEM [0 MHOTHUM
npuyruHaMm. Bo-1iepBbIx, IOTOMY, YTO B HEH TPUCYTC-
TBYET HE TOJIbKO IOJIEMHKA C TEMH MOIUTHKAMHU U
«y4eHbIMI» PyMbrarm 1 MOI0BEI, KOTOPBIE OTPH-
HarT XOJOKOCT B UcnosHeHUU WM. AHTOHECKYy H
ero kamapwiabu B beccapabum, TpaHcHHCTpUE H
BykoBuHe. ABTOp IpUBOANUT yOeauTeNbHbIE (PAKTHI
Tpareanu eBPercKOro HaceJIeHUs Ha dTHUX TEPPUTO-
pUSIX, Ha KOTOPBIX, 110 €ro MmoacYeTaM, «OblTo YHUY-
TokeHO mpuMepHO 700 ThICSY WH Oojiee TpaKaaH
€BPEHCKOTO MTPOUCXOKICHUD) (CTp. 223), TITaBHBIM
o0pa3oM cTapuku, XeHIIWHBI W Aetu. llpucytc-
TBHEM CIO’KeTa 0 XOJIOKOCTe TJlaBa MPETeHAyeT Ha
Oojiee MIMPOKOE OMpeAeTieHHe MpeaMeTa HCCIie-
noBaHHUA. BO-BTOpBIX, MHE TPYAHO COTJIIACHUTHCS C
WCTIOJIH30BAaHMEM AaBTOPOM TIOHSTHS «HCTOPHOT-
padudeckas ITUCKYCCHS», TMOCKOIBKY CaMO OTpH-
1aHue XOIJOKOCTA TaKHUMH «IIOJUTUKAMHU M UCTO-
pUKaMU» CTaBUT HMX BHE OOIIETIPHUHATHIX HOPM
TyMaHH3Ma B YEJIOBEUECKUX OTHOIIEHUSIX M 00IIe-
MIPUHATHIX HOPM MOPANH M 3THKH B YIEHOM MUDE.
®danbcuUKaTOpel O OMPEIEICHUI0 HE MOTYT
MPEeTEeHA0BaTh Ha 3BaHWE YYEHOTO B HCTHHHOM
3HaY€HUH ITOTO CJIOBAa, U C HUMH HE O YeM JUCKY-
THpoBaTh. Ho, K coXalleHWIo, CIUIIKOM MHOTO
pa3Besock B MOCIeAHee BpeMsl M3OMIPEHHBIX (hab-
cU(UKATOPOB BTOPOH MHPOBOH BOWHBEI, OCOOCHHO
€€ COBETCKO-TePMAHCKOTO ITOJIMTHIECKOTO, JAUILIIO-
MaTHYECKOTO U BOCGHHO-CTPATErMYeCKOTO IPOTHBO-
crostHus B 1939—-1945 ronos. Ux wenpio ABIseTCs
MepecMOTp MTOrOB 3TOM BOHHBI Ha COBETCKO-
TepMaHCKOM (POHTE, CTPEMIIEHHE IOCTaBUTH B
ONIMH PAJ arpeccopa M ero XepTBY, HAUTH JOObIe
3aIIeTIKH, OTpPaBABIBAIONINE YyYacTHe PyMbiHHM

B BoifHe mpoTuB CoBerckoro Coro3a Ha CTOpPOHE
rutiaepoBckoid ['epmanuun. Iloatomy mnpuxogutTcs
3aHUMATHCS Pa300JAYeHUSIMU HMX «TBOPEHUI,
YTOOBI 3AIIUTUTH MPABAY OTO JDKU U HE JOTTYCTHTH
obmana moneii. C »ToH 3amadeii aBTOp CIpaBHIICS
JIOCTOHHO. B-TpeThux, kak MHE nipencraBisercs, C.
M. Hazapus He cTaBHII mepen co0oi 3amady oTpa-
3UTh B CBOCH paboOTe BCIO TParudeckylo Cynb0y
Mongasckoit CCP m ee MHOTOHaIMOHAIHLHOTO
HapoJa B 3TU BoeHHbIE roasl. Ho ero kHura co Bceit
OUYEBUIHOCTBHIO YOEXKTaeT, YTO HACTYIWIO BpEMs
JUISL HAITUCaHUsT 0000IIaroIIei paboThl 10 UCTOPUHU
Hareit pecrryonuku B 1941-1945 rr.

O wmonorpaduun C. M. Hazapun MOXHO TOBO-
PUTH €Ille MHOTO, M OHa 3TOTO 3acayxuBaeT. Ho
MHE XOTEJIOCh OBl OTMETHTHh OJHY €€ W3IOMHHKY,
a uMmeHHO «llpuMedyanns HaydHOTO pemaKTopay.
Sl BmepBBIE BCTpe4al0 B HAy4dyHOM JIUTEpaType
Takylo (opMy cCOTpyTHHYECTBA MEXIy aBTOPOM
¥ Hay4YHBIM penakTopoM. OHa CBHIIETENHCTBYET O
ToM, uto 00a oru, C. M. Hazapus u B. H. Ilomu-
BIIEB, MPEKPACHO IIOHWMAJH, YTO BCE MHOIO-
obpasne OTTEHKOB HWCTOPHYECKHX (AKTOB M
HAYYHBIX MHEHHH O MPUYHMHE, XapaKTepe H UTOrax
BTOpPOl MHPOBOW BOWHBI HEBO3MOXXHO BMECTHUTH
B aBTOPCKHUM TEKCT KHUTH. VI Hay4HBIA pemaxKTop,
MMEIOIIHIA TIPAaBO BIUATH HA aBTOPCKYIO MO3UIIUIO B
X0JIe TIpeABAPHUTEILHOM paboTEI Ha MOHOTpadueit
W TIOATOTOBKM €€ K W3JaHHUI0, MPEIJIOKUI CBOE-
00pasHyto GopMy 3alTUTHI aBTOpPa OT BO3MOXKHBIX
O0OBHHEHUWI B HE3HAHWH WM WUTHOPUPOBAHWUU UM
TEX WU UHBIX (DaKTOB U aCTIEKTOB BTOPOH MHPOBOit
BOWHBI M WX HHTeprperauuil. Ilo-moemy, 310 —
BBICIIUI MHUJIOTaX COTPYIHUYECTBA ABYX YUCHBIX-
WCTOPHUKOB ¥ B3aMMHOTO yBa)K€HUSI MHEHHEM JPYT
pyra.

Kak u Bcsikoe conrgHoe HayYHOE NCCIIeJOBAaHNE,
WCTIIOJTHEHHOE Ha BBICOKOM MpPO(hecCHOHATHHOM
ypoBHe, MoHorpadus C. M. Hazapum, Ha Moit
B3TJIs/1, HE JIMIIIEHA OTIEIbHBIX HeoCTaTKoB. OnHa
13 HUX 00YCIIOBJIICHa 00HEMOM KHUTH, KOTOPBIA HE
MOXXET OBITH O0e3pa3MepHBIM, a Ipyrasi, BO3MOXKHO,
OOBSICHSIFOTCS TEM, YTO aBTOP HE TOJIHKO aKaJeMHU-
YECKUI UCTOPHK, HO €IIe U MPeToaBaTeb HCTOPH-
yeckux aucuuiuind. Hanpumep, B yactu I, riiaBsi 1,
naparpade 6 «PacmmpeHnne STOHCKOW SKCITAaHCHH
B Kurae» aBTOp ynennia BoeHHOMY KOH(DIUKTY Ha
peke XankuH-I'01 Mexny SAnonmeir 1 CoBeTCKUM
Corozom u Monronuer B mae 1939 r. menee 10
CTpOYEeK. DTOTO HEIOCTATOYHO, MO TOH IPOCTOM
MPUYUHE, YTO COKPYIIUTEIHFHOE TOT/Ia OpakeHne
SIMOHCKUX BOMCck Ha XankuH-lonie, ynepxaio
npaButesiel crTpansl Bocxopsdinero coJjiHIa OT
o0bsBiieHns BoiHEI CoeTckomy Coro3y B 1941—
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1945 rr. Kpome TOro, 3TOT CIOKET M0 XPOHOJIOTUH
mydmie ObI CMOTpEJICS BO BTOPOH TJlaBe IEepBOit
YacTH, B KOTOPOH paccMaTpUBAIOTCA MeEXIyHa-
poansie oTHoleHus B 1938—1939 rr.

CTpyKTypoli KHHTH MOXXHO OOBSICHHTH €IIIe
OJIMH €€ «XPOHOJIOTHYECKHM Kazyc». B 1enom
KHATa TIOCTPOCHA IO MPOOIEMHO-XPOHOJIOTHIEC-
KoMy mpuHiuny. Ho ecnm mepBast 9acTh TOCBS-
[IeHa KaK PacKpPBITHIO MPUYWH MMOATOTOBKHA HOBOM
MHUPOBOW BOHWHBI, TAK U BOECHHBIM JCHCTBUIM OCH
bepnmun — Pum — Tokuo Ha JlanbHem Bocrtoke, B
Adpuxe u EBporre, To BoeHHBIH mepuox (1939—
1945 rT.) CTPYKTYypHO TPEACTABICH, B OTIUYHC
OT TEepBOM YacTH, B JBYX TEMaTHYECKHX YaCTIX
KHWUTH. B mpuHIAIIe Tako# moaxon 0ObSICHAM Kak C
TOYKH 3pEeHUS 00beMa MaTepralia i OTHOCUTEIFHON
CaMOCTOSATEJIbHOCTH BOCHHBIX ICHCTBUIA OT AUILIO-
MaTHYeCKnX OaTannii, TaK W TMPeTnofaBaTeIbCKUM
MOJIX0IOM aBTOPA, IPUCIIOCA0INBAIOIIETO APXUTEK-
TOHHMKY KHUTH K y4eOHOMY mpotieccy. Ho B pe3ynb-
TaTe MONYYUIIOCH, YTO CIOXKET KHHUTH O COBETCKO-
TE€PMaHCKOM TaKTe MPaBUIHHO ITOMEIIEH B IEPBOU
gacTd KHHUTH (cTp. 75-94), a maparpad «Paspe-
menne Oeccapadbckoro Bompoca B moins3y CCCP.
Pacnan «Benukoii Pymerammy» (1940 r.) okazancs B
TpeThelt actu MoHorpaduu (ctp. 321-334). B o
JKe BpeMsl, TaBa, TIOCBAIICHHAS YIacTHI0 PyMbrHIN
B BoiiHe mpotuB CoBerckoro Coroza (1941-1944
IT.), pa3MelIeHa aBTOPOM BO BTOPOH YacTH KHUTH
(ctp. 185-244). Ho xorma yuTaemsb 3Ty TJIaBY, TO

MOCTOSIHHO YYBCTBYEIIb, YTO Yero-T0 B HEH He
XBaTaeT ISl MPABWIBHOTO MOHHUMAHHSA IPOUCXO-
X coOsITHi B beccapabun, bykosune u TpaH-
CHHUCTPUHM, OKKYIIUPOBaHHBIX PyMbiHuen. To ecTp,
Mo JIOTMKE HcTopuueckoro mpouecca 1940-it roa
npeanecTsyeT BoOeHHbIM 1941 — 1944 1., mostomy
MpPH YTEHWH KHUTH YHUTaTeNb YyBCTBYET OIpene-
neHHoe HeynoocTBo. CTpykTypa pabOoThI, HA MO
B3TJIs1/1, HECKOJIBKO YCIIOJKHEHA.

W omHO wacTHOE, HO MPUHIUIHAIBLHOE 3aMe-
yangme. Ocsamas croker «3akar «Benmkoin
Pymbinum» aBTop numiet, uto Benrpus u bonrapus
BOCTIOJIB30BAJIUCH CUTYAIlel paspemieHus: dOecca-
pabckoro Bompoca B moias3y CCCP, d4To0BI
«OCYIIECTBUTH... COOCTBEHHBIE TEPPUTOPHATIHHBIC
npeteH3un K Pymeraum» (c. 333). He xommen-
TUpYIO podiiemy TpaHCcHIBPBaHUY, HO UTO KacaeTcs
Bo3Bpara Pympraneii bonrapun FOxuoit Jlo0pymkn
B 1940 r., TO 9TO HHMKaK HEJIb3sl TPAKTOBAaTh Kak
«TepPUTOpPHABHBIE TIPETEH3WHu K PyMbiHEM» CO
croponbl bonrapun. Bmecte ¢ TeM, oTMmeuaro ¢
YAOBJIETBOPEHHUEM, YTO TAKUX YACTHBIX JHUCKYCCH-
OHHBIX (HOPMYIUPOBOK, 3aTPATHUBAIOIINX MEKTOCY-
JTApPCTBEHHBIE OTHOIIEHUS B OaJIKAHCKOM PETHOHE,
0oJbIlle HE BCTPETWJ, MPUBEACHHOE, BO3MOXHO,
€MHCTBEHHOE UCKITIOUYCHHE.

[Tozmparsis aBTopa ¢ JOOPOTHO BBITOJTHECHHON
MoOHoTrpadueH, jkemaro eMy MTalbHEHUITUX TBOP-
YECKUX yCIIEXOB.

HNeaun I'PEK, noxTop ucropuu
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«ACTOPHUA BE3 MU®OB. BTOPASI MUPOBASI BOMHA:

I'EHE3UC, XOA 1 UTOI'N»

_- Hazapuss C.M. HUcropusi 6e3 mudon. Bropas muposas
Cepreit Hazapus BoOliHa: reHe3uc, xoa u uroru / Cepreiit Hazapus. — K.: b. u.,
5 2010 (F.E.-P. “Tipogr. Centrala”). — 500 p. 4000 ex. ISBN
O 978-9975-78-859-5.

— Hay4nsblii KoHCyJbTaHT — beHtok Banentnn AnacracseBud,
—_— KaHAWJAT WCTOPUYECKUX HAYK, AOKTOP (Xa-OMJIHMTAT) MOJIUTH-
= YeCcKHX Hayk, podeccop, pexrop ['ocy1apcTBEHHOT0 HHCTHTYTA
oM MEXTyHapOIHBIX OTHOLIEHNH MOJI0OBEI.

E KoHcyJbTaHT Mo MesKIyHapoaHbIM npodiaemMaM — bypuan

Anexcannp [mutpuesud, B 1988-1990 rr. coTpyaHuk Mexmay-
Hapoguoro otaena LK KIICC, B 1992-1994 rr. npenceaarens
Komuccu 1o BHemmHel nonutuke [lapnamenta PM, B 1994-1995
IT. 3aMECTUTENIb MUHHUCTPA MHOCTpaHHBIX fen PM, B 1995-1997
rr. Upesbruaiineiil u [lomnomounstit [locon PM B ®PI', noktop
(xabunuraT) OPUOUYECKUX HayK, Mpodeccop, KOHCYIbTaHT
WHcTutyTa ncropuu, rocyaapcrsa u npasa AHM.

KoncyJbTaHT 0o BoeHHBIM Bonpocam — bacanun Bauecnas
CepreeBuy, OJIKOBHUK B OTCTaBKe, BeTepaH Benukoit Orteuect-
BEHHOW BOIHBI.

KoncyabsTant no Bonpocam ucropuu Mosgossl — Crenanrok Buxkrop @énoposuy, kaHAuIaT UCTO-
pudeckux Hayk, nenytar Ilapmamenta PM.

Mownorpa¢us pekomenoBaHa kK u3aanuio 16 pespainst 2010 roga MexXBY30BCKUM HAYYIHBIM IPOQUIEHBIM
CEMHUHApPOM 10 MEXIyHAPOIHOMY IIPAaBY U MEXAyHApOIHBIM OTHOLIEHUSM NpU MIHCTUTYTE HCTOpUH, TOCY-
Japcta U npaBa Axanemuu Hayk MonioBsl.

Kuura uznana npu copeiictBuu IlpaBurensctBa Mocksbl, Konrpecca pycckux obumn PecnyOnuku
Monnosa, [ToconscTBa Poccuiickoii @enepanuu B Pecriyonuke MongoBa, EBpetickoit oOmunbl Pecy6-
muku MomngoBa, Poccutickoro donna «[Ipusnanue», napruun «Moldova Unita — Egunas MonmoBay,
Hayuno-kynetypHoro coobuectsa «py3bs Poccun B Monnose», bamkana ["araysun.

Jannas pabota SBISETCS MOMBITKOW HCTOPUKO-TIOIUTONIOTHYECKOTO aHaJIu3a MOJIUTHUECKUX MPEearo-
CBUIOK, XOJla ¥ PE3yJbTaTOB BTOPO MHPOBOH BOWHBI. OHA BBHINOJHEHA Ha OOIIMPHON JTOKYMEHTAIBHOM,
UCTOpUOTpadUUECKOH W TOJUTOJIOTMYECKOH OCHOBE U SBIISIETCS OJHOBPEMEHHO HCCIIEAI0BATENbCKOM
paboToii 1 mocobuem Ui CTyIEHTOB MOJUTONIOTOB-MEXyHAPOIHIUKOB U UCTOPUKOB, a TAKXKe I BCEX
T€X, KTO MHTEPECYETCSI BOIPOCAMU MEXAYHAPOAHBIX OTHOLUIEHUH B LIEJIOM U HCTOPUEI BTOPOH MUPOBOH
BOITHBI B 4YaCTHOCTH.

Nazaria S.M History without myths. The Second World War: genesis, course and outcome / Sergei
Nazaria — K, 2010 (FE-P. “Tipogr. Centrala”). — 500 p. 4000 ex. ISBN 978-9975-78-859-5.

Scientific adviser — Benyuk Valentin Anastasevich, candidate of historical sciences, doctor (habilitat)
of Political Sciences, professor, rector of the Moldavian State Institute of International Relations.

Consultant on international issues — Burian Alexander D., in 1988-1990 — Member of the interna-
tional department of the CPSU Central Committee, in 1992-1994 — Chairman of the Foreign Policy of the
Parliament of Moldova, in 1994-1995 — Deputy Minister of Foreign Affairs of the Republic of Moldova, in
1995-1997 — Extraordinary and Plenipotentiary Ambassador of the Republic of Moldova in Germany, Dr.
(habilitat) of Law, Full Professor, Consultant of the Institute of History, State and Law of the ASM.

Consultant on military matters — Basalin Viatcheslav, a retired colonel, veteran of the Great Patriotic
War.
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Consultant on the history of Moldova — Stepanyuk Viktor Yanukovych, candidate of historical phys-
ical sciences, Member of Moldovan Parliament.

The monograph was recommended for publication February 16, 2010 by interuniversity scientific
profile seminars on international law and international relations at the Institute of History, State and Law of
the Academy of Sciences of Moldova.

The book was published with the assistance of the Moscow City Government, Congress of Russian
Communities in the Republic of Moldova, Russian Embassy in Moldova, Jewish community in the Republic
of Moldova, Russian Foundation “Recognition”, “Moldova Unita — United Moldova” Party, Scientific and
Cultural Community “Friends of Russia in Moldova”, Bashkan of Gagauzia.

This work is an attempt of historical and political analysis of political preconditions, course and results
of the Second World War. It is executed on extensive documentary, historiographical and politological
basis and is both a research and reference for students of international affairs, political scientists and histo-
rians, as well as for all those interested in issues of international relations as a whole and Second World
War history in particular.

«KOHCYJBbCKOE ITPABO»

x Boo6bLies I'.B. Koncyabckoe npaBo: ydeOHUK 1Jis1 By30B /
= ____| [I'.B. boobuies. — M.: Uudopmiopant, 2010. — 192 ¢. — ISBN
978-5-93295-659-5.

YyeOHuk «KoHCynbCKOe MpaBo» HAamMUCaH C Y4ETOM HOBBIX
SIBJICHUN B COBPEMCHHBIX MCKAYHAPOAHBIX OTHOUICHUAX. B
paboTe HCIONB30BaHBI MEKAYHAPOJHO-TIPABOBBIE JTOKYMEHTHI,
3akoHOJaTeNnbeTBO Poccuiickoit @enepanuu U Ipyrux rocy-
JapcTB, a TakXke Jy4YIlUe WCCIEAOBAaHUA IO KOHCYJIHCKOH
npoOieMaTHKe.

I.B. bobsuwn

Roneyaberoe npaso

Bobylev, G.V. Consular Law: textbook for high schools
/ G.V Bobylev. — M.: Informyurlit, 2010. — 192 pp. — ISBN
978-5-93295-659-5.

The textbook “Consular right” is written taking into account
the new phenomena in modern international relations. The work
covers international legal documents, the legislation of the
Russian Federation and other states, and also the best researches
on a consular problematics.

«POCCHA VS EBPOIIA. TPOTUBOCTOAHUE NJIN COIO3?»

Poccus vs EBpona. IIporuBocrosinue wiaun corw3? Ilox penakmueii C. A. Kaparanosa u U. 10.
KOprenca U3nateancTBa: Actpeiib, Pychb-Omnmm, 2010 r. TBepablii nepemnJiet, 384 ctp. ISBN978-5-
271-25038-5, 978-5-9648-0297-6. Tupa:k: 5000 3k3.

Henosepue. Bocropr. PazouapoBanue. MaTtepec. Henpussub. Hagexna. Kaxoe u3 3Tux cioB xapak-
Tepu3yeT OTHOIICHUS MexXay Poccueit m EBpomoii. ['azoBas BoitHa, A6xasus u KOxnas Ocerus, [1PO B
Uexun u [lonpie, MMHUOHCKUE UTPHI — 9TO manbine? Kpusuc pacctaBuT Bce TOYKM Han i. EBpoma 0e3
PECYPCHOTO M BOGHHOTO TOTeHImana Poccuu, 6e3 ee SHEpTHH BO3POKIAIOMIEHCS JepKaBbl MPOIOIKAT
MyTh «IIPEKPACHOTO YBSIAHUS», MPEeBpaliasich B orpoMHuyto Benenuto. bynymiee tanaema Poccus — EBpo-
MEeUCKUNA COI03, a TAKXKE BCE MOCTKPU3UCHOE MUPOYCTPOMCTBO — B CaMOM OCTPOI U eMKOM KHUTE BEyIINX
CIIEMATINCTOB 10 BHEIIHEN nonuTuke Poccuu.

Russia vs Europe. Confrontation or Union? Edited by S.A Karaganov and I. Yu. Jurgens
Publishers: Astrel, Rus-Olimp, 2010 Hardcover, 384 pages ISBN 978-5-271-25038-5, 978-5-9648-
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0297-6 . Circulation: S000 copies.

Mistrust. Enthusiasm. Disappointment. Interest. Dislike. Hope.
Each of these words describes the relations between Russia and
Europe. The gas war, Abkhazia and South Ossetia, the ABM in
the Czech Republic and Poland, the spy game — what next? Crisis
will put everything on their places. Europe without resource and
military potential of Russia, without its energy resurgent powers
will continue a way of “beautiful decay”, turning to huge Venice.
The future of Russia and European Union tandem, and also all
post-crisis world order is in the most acute and capacious book of
leading experts on Russian foreign policy.

Poccun k Espona — apy3ss wnu sparu?

«ITOJIUTUYECKASA CTPYKTYPA MUPA»

IMonuTuyeckas cTpykrypa mupa. B. B. Apana Uznaresn-
crBo: Kanou+POOMU «Peabunuramusi», 2010 r. Teepablii
nepemniet, 320 cTp.ISBN978-5-88373-153-8.Tupa:k: 800 3xk3.
cbeB, 10. B. Coko0B Cepusi: CounoJiorusi ¥ noJuToOI0TUsl.
B.6. AGRHACLER  10.8. COKONOS B c6opHuKe npejicTaBiieH aHanu3 oTHomeHuit Poccun u EBpo-
nefickoro Coro3a Ha py0Oeke BEKOB. ABTOPBI CTPEMSITCS II0Ka3aTh

nMHﬂHeGHaﬂ Poccuto xak BaXXHOTO aKkTepa B CHCTEME MEKIYHAPOIHBIX OTHO-
cmympa M"pa IICHUM, OICHUTHh €€ HAIlMOHAJIbHEIC M TCOIMOJUTHYCCKUE WHTE-

pechl, ONIPEACIIUTh €€ MECTO B MHUPOBBIX MOJUTHICCKUX CTPYK-
Typax.

B cO0pHUK BOIILIN CTaTHH Pa3HBIX JIET, TOCBAIIEHHBIC UCTOPUN
¥ COBpeMeHHBIM mpobiemam Poccum u EBpoIibl, a Takke HOBBIM
CTPYKTYPHBIM HW3MCHECHHSIM COBPEMEHHBIX MEXTYHAPOIHBIX
OTHOIICHUH.

Cratbu, BOLICAIINE B COOPHUK MOTYT OBITh MHTEPECHBI IS
HMCTOPUKOB, TIOJTUTOJIOTOB U COITUOJIOTOB, & TAKXKE JIJIS CTYACHTOB,
M3YyYaloNIuX COOTBETCTBYIONINE MUCITUTUINHBL. KHuTa mpemcras-
JISIET WHTEPEC HE TOJBKO JUIS YUYEHBIX, HO M JJII BCEX HHTEpE-
CYIOIIUXCS MPOOIeMaMy COBPEMEHHBIX MEKIYHAPOIHBIX OTHO-
IICHUM.

The political structure of the world. V. Afan Publisher:
Canon + ROOI “Rehabilitation”, 2010. Hardcover, 320 pp. ISBN 978-5-88373-153-8. Circulation:
800, Y. Sokolov Series: Sociology and Political Science.

The book presents an analysis of relations between Russia and the European Union at the turn of the
century. The authors aim to show Russia as an important actor in international relations, to evaluate its
national and geopolitical interests, to define its place in the world political structures.

The collection includes the articles of different years devoted to history and current problems of Russia
and Europe, and also to new structural changes of modern international relations.

Articles which have entered into the collection can be interesting to historians, political scientists and
sociologists, and also for the students studying corresponding disciplines.
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The book is interesting not only for scientists but for anyone interested in issues of contemporary inter-
national relations.

«MHOTI'OITIOJIIOCHBIA MUP»

Mmuoronomtwocusiii mup E. I1. Baxanos, H. E. Baxanosa.
HzpnarenscrBo: Boctrok-3aman, 2010 r. Teepaslii mepemnJier,
464 ctp. ISBN978-5-478-01296-0. Tupa:x: 1000 3k3.

Kunura npencrasnsier coboit cOOpHUK padOT, MOCBSIIEHHBIX
¥ Y3JI0BBIM MIpo0JeMaM MEXIYHapOIHBIX OTHOIIECHHH M JTUIIIO-
M MaTHH, BHEITHEN MOUTHUKE U BHYTPEHHEMY MOJI0KEHNIo Poccun,
CILIA, crpan EBpomsl, A3HaTcko-THXOOKEaHCKOIO peruoHa,
) bmxuero u Cpennero Boctoka, FOxuoro Kaskasza.
Paccunrana Ha IIMPOKUIT KpyT YUTATENEH.

E.N. BAXAHOB

H E.BAXXAHOBA
—

A multipolar world Bazhanov E. P., Bazhanov N. E.
Publisher: East-West, 2010 Hardcover, 464 pages ISBN
EBPONA 978-5-478-01296-0. Circulation: 1000 copies.

KUTAMU The book is a collection of papers on key problems of interna-
KOPES tional relations and diplomacy, foreign policy and internal situa-
tion in Russia, the USA, Europe, Asia-Pacific, Middle East, the
& BOCTOK South Caucasus.
MU BOCTOK It is recommended for a wide range of readers.

«1JITA-45: HAYEPTAHUSA HOBOI'O MUPA»

Slnra-45: Havepranusi HoBoro wmmupa. Hapoununkas
Hartanus AJjexceeBHa. Cepusi: AKTyajdbHash MCTOPHS.
H3nateancTtBo: Beue, 2010 r. TBepablii nepemer, 288 ctp.
ISBN978-5-9533-4615-3. Tupa:x: 5000 3k3.

3anoxeHHsIe B SnTe u 3akperuieHAble B [loTcname permeHms
0 Oynmymem EBpomsl M Mupa co3/ainy HaACKHYIO apXUTEKTYypy,
MOCTPOEHHYIO Ha OajaHce BIUSHHS BEIyIINX MUPOBBIX JEP)KaB.

KppiMckas koH(pepeHIHsS COI03HUKOB TI0 aHTUTHTIEPOBCKOM
KOATMIIMHU TpoXouia Ha poHe TpuyManbHbIX yeriexoB KpacHoi
Apmun u onussiieiics [Todeapl. Ongnako yxe B deppane 1945
rojia 00HApYKIITUCH TPEIINHBI, KOTOPBIE PACKOJIONU (PyHIaMEHT
COTPYIHHYECTBA MEXKAY CTPAaHAMH-TTOOEIUTEISIMH.

CeroyiHs KaXIbIli IYHKT U €]1Ba JIM He Kaxkaas (pasa B mepe-
TOBOpPax «OOJBIION TPOHKM» HAIIOIHAETCS HOBBIM CMBICTIOM. OH
o0oramieH ApaMaTHYECKUM ONBITOM MOCIEIHUX JECSITHIICTHIA:
KpymieaneM SnTuHCKO#M cuctembl, Boctounoro Ooka, CTpyK-
Typbl eBpomneiickoli Oe3omacHoctu M, Hakonel, CCCP. U Bce
e — UCTOPHS HE 3aKOHYMIIACh, a TodToMy Poccust oOpeuena Ha
MPOJIOJIKEHNUE CBOEH UCTOPUUECKOM pOJIH. ..

ITepBas mosHas (pakcuMuIbHAS MyOIMKaIMsl SIITHHCKUX JOKYMEHTOB M3 Poccuu u dortorpaduii us
muaHoro apxuBa W.B.Cranmna cHa0GXeHa KOMMEHTAapUsAMH, a TaKXKe CTaThsIMH, MPEACTaBISIONIMMU
SINTHHCKYIO KOH(QEPEHIIHIO C TOYKU 3PEHUSI COBPEMEHHOW TEOMIOITUTHKH.

~ropni
axTyan »HA" Mnc ‘[‘.‘a
——— —— =

] .ﬁ‘
i Tad FA




REVISTA MOLDOVENEASCA DE DREPT INTERNATIONAL SI RELATIT INTERNATIONALE / NR. 2, 2010 137

Yalta-45: Inscription of the new world. Narochnitskaya Natalia. Series: Current History.
Publisher: Veche, 2010 Hardcover, 288 pages ISBN 978-5-9533-4615-3. Circulation: 5000 copies.

Pledged at Yalta and Potsdam, the decisions about the future of Europe and the world have created a
robust architecture built on the balance of influence of the leading world powers.

Crimean Conference allied anti-Hitler coalition took place against a background of triumphant success
of the Red Army and the impending victory. However in February, 1945 cracks which have split the coop-
eration base between the countries-winners were found out.

Today, every paragraph and almost every phrase in the negotiations “Big Three” is filled with new
meaning. It is enriched by drama experience of last decades: the collapse of the Yalta system, the Eastern
bloc, the structure of European security and, finally, the Soviet Union. And yet — the history has not ended,
and therefore Russia is doomed to continue its historic role ...

The first full facsimile publication of the Yalta documents from Russia and photos from 1.V.Stalina’s
personal archive is supplied by comments, and also articles representing the Yalta conference from the
point of view of modern geopolitics.
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CONDITIILE DE PREZENTARE A MANUSCRISELOR
PENTRU PUBLICARE iN REVISTA ,,REVISTA MOLDOVENEASCA
DE DREPT INTERNATIONAL SI RELATII INTERNATIONALE”

Revista teoretico-stiintifica ,,Revista Moldoveneasca de Drept International si Relatii Internationale”
acceptd pentru publicare articole in limbile romana, rusa, engleza, spaniola, franceza (la discretia auto-
rului), care contin rezultate inedite ale cercetarilor efectuate si care sunt ajustate la ,,Cerintele privind conti-
nutul manuscriselor articolelor”.

In revista vor fi publicate doar articolele cu continut original si inedit. Materialele publicate anterior in
alte reviste nu se acceptd, indiferent de formatul lor, atat traditional, cat si electronic.

Articolul prezentat pentru publicare trebuie sa contina rezultatele unei cercetari stiintifice individuale
efectuatd de autor (autori) sau cu ajutorul autorului. Inovatia stiintifica a cercetarii si propria contributie a
autorului trebuie sd derive din continutul articolului.

Colegiul de redactie al revistei roaga insistent autorii sa se ghideze in procesul pregatirii articolelor
pentru publicare de regulile inserate mai jos. Recomandarile propuse vor servi drept suport pentru ajustarea
continutului la cerintele privind publicarea articolelor in revista respectiva:

1. Manuscrisul, care urmeaza a fi publicat, trebuie sa fie Insotit de o scrisoare de motivare.

2. Manuscrisul se prezintd in doud exemplare, impreuna cu o varianta in format electronic Win Word.

3. Numarul autorilor sa nu depaseasca 2 persoane.

4. Manuscrisele sunt publicate gratis. Atentionam, pentru autori nu este prevazut onorariu.

5. Autorul poarta raspunderea deplina pentru continutul articolului si publicarea sa. In cazul incalcarii
dreptului de autor sau a eticii stiintifice general-acceptate, redactia revistei nu poarta raspundere.

6. Ordinea cu privire la publicarea materialelor in revista stipuleaza procedura obligatorie de recenzare.
In calitate de recenzent poate fi, cel putin, un specialist care detine grad stiintific in domeniul ce corespunde
directiei de cercetare a articolului. Publicarea articolul poate fi refuzata in baza urmétoarelor obiectii: neco-
respunderea continutului articolului cu tematica revistei, lipsa de concordanta a materialului cu cerintele
prevazute; recenzia negativa la materialul prezentat; incélcarea de cétre autor a legislatiei in vigoare cu
privire la drepturile de autor si drepturile conexe.

7. Datele despre autor se plaseaza pe o pagina aparte (variantd in format electronic): Numele, Prenumele,
Patronimicul, titlul stiintific si gradul stiintifico-didactic, locul de muncé (culese in limba in care a fost
prezentat articolul pentru a fi expuse in rubrica ,,Date despre autori”); adresa postald completd, numerele
telefoanelor de la serviciu si domiciliu, e-mail-ul necesare pentru relatii cu autorii. Lista cu numele autorilor
manuscriselor se insera mai jos de titlul articolului peste un alineat si se aliniaza pe dreapta paginii. Dupa
indicarea numelor autorului/autorilor, mai jos, in urmatorul rand, se insera gradul stiintific cu font cursiv.

Regulile cu privire la redactarea manuscriselor:

1) Volumul recomandat pentru manuscris — =~ o coald de autor (40000 semne). Textul se culege cu
respectarea intervalului 1,5 in editorul de texte Word/Windows cu extensia DOC. Garnitura de font — Times
New Roman, marimea — 12 in textul de baza , pentru trimiteri — marimea 10. Marimea caracterelor pentru
titlul articolului — 16, garnitura de font — Times New Roman. Titlul articolului se insera pe centrul paginii
si se culege cu majuscule, iar subtitlurile i numele autorilor se evidentiaza cu bold.

2) Formatul paginii — A4. Campul paginii: pe stanga si dreapta — 2,5 cm, de sus si jos — 3 cm. Alineatele
vor incepe de la distanta de un Tab (1,27 cm) fatd de setarea din stdnga paginii.

3) Numerotarea trimiterilor se insera la sfarsitul fiecarei pagini. Numele si initialele autorilor, denumirea
articolului, revistei, volumului, paginii, anul editiei trebuie indicate in fiecare trimitere. Numele si initialele
autorilor se culeg cu font obignuit, iar denumirea lucrarii — cu font cursiv. Abrevierile si prescurtarile trebuie
sa fie descifrate la prima utilizare in textul articolului.

4) Fiecare articol trebuie sa include adnotare, introducere (actualitatea problemei, scopul cercetarii),
cuprins (metodele si rezultatele cercetarii, tratarea si examinarea lor), incheiere (concluzii).
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5) Adnotarea la fiecare articol necesita a fi prezentata in trei limbi: roméana, rusa si engleza. Ea trebuie
sd fie adresata unui auditoriu destul de larg si, in acelasi timp, sa reflecte esenta studiului.

6) Sursele bibliografice utilizate trebuie indicate sub forma de listd comuna la sfarsitul articolului. Lista
bibliografica se plaseaza in ordine alfabetica cu indicarea numelor primilor autori. Trimiterile la lucrarile
indicate in lista bibliografica se efectueaza si se cer in mod obligatoriu. Nu se permite indicarea trimiterilor
la lucrarile care inca nu au fost publicate. Sursele necesita a fi enumerate in mod consecvent, in conformi-
tate cu utilizarea lor 1n text.

7) Manuscrisul trebuie s fie Tnsotit de 2 recenzii (in original), semnate de un doctor habilitat sau doctor
pentru autorii care nu au titlu stiintific, in caz contrar, articolul nu va fi publicat.

8) Redactarea manuscriselor se efectueaza in conformitate cu planul de editare. Dupa procedura de
redactare, redactorul tehnic expediaza autorului manuscrisul pentru a introduce corectarile. in procesul
redactdrii tehnice se elaboreaza macheta original al publicatiei/revistei. Varianta finald a machetarii origi-
nale se verifica si ajusteaza de autor.

9) Manuscrisele redactate cu Incélcarea cerintelor despre publicare nu se accepta, nu se recenzeaza si nu
se restituie autorilor.

10) Articolele se expediaza prin postd (nu prin posta rapida) pe adresa redactiei: str. 31 August 1989, nr.
82, mun. Chisindu, Republica Moldova, MD 2012 sau la urmatoarele adrese electronice: alexandruburian@
mail.md; alexandruburian@mail.ru; alexandruburian@yahoo.com; buriana@km.ru. Tema: pentru Domnul
profesor Alexandru Burian. Relatii la telefonul: + 373 22 23 44 17, Fax: + 373 22 23 44 17
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YCJI0OBUA ONTYBJIMKOBAHUSA U TPEBOBAHUSA K ITPEACTABJJIAEMbBIM
B ’KYPHAJIE «<MOJIJABCKHI ’KYPHAJ MEXKIYHAPOJHOI'O IIPABA
U MEXIYHAPOJHBIX OTHOIIEHU» MATEPHUAJIOB

Hayuno-Teoperudeckuii sxypHan « MongaBcKuii xypHan MexIyHapoIHOTO TpaBa ¥ MEXTyHAPOIHBIX
OTHOIICHU» MPUHUMAET K MyOJUKAIMKA CTAThH Ha MOJIAABCKOM (PYMBIHCKOM), PYCCKOM, aHTJIUHCKOM,
HCTAHCKOM, (ppaHITy3cKOoM (TI0 BBIOOPY aBTOpa) A3bIKAaX, COACPIKAININE PE3YIbTAaThl OPUTHHANIBHBIX HCCIIEe-
JIOBaHU#H, 0hOpMIICHHBIE B COOTBETCTBHHU ¢ « TpeboBaHUsIMU K 0)OPMIICHHUIO pYKOTIHCEH cTaTeii.

[TyGnukanuu B KypHalie MOJISKAT TONBKO OPUTHHANBHBIC CTaThu. OMyOIMKOBaHHBIC MaTCPHAIIBI
(pOBHO Kak B TPAIUIIMOHHBIX, TAK M B DJICKTPOHHBIX M3JIAHUSAX), & TAKKE MATCPUAIbI, IPEACTABICHHbIC
JUTSL TIyOJTUKAIIMN B IPYTHE KYPHATIBI, K MyOIUKAI[MHA HE TPUHUMAIOTCS.

IMpeacrapnsemast i MyOIUKAIMK CTAThs JOJKHA OMUCHIBATH PE3yJIbTAThl CAMOCTOSITEIBHOTO HAyY-
HOTO HUCCJICIOBAHUS, MPOBEACHHOTO aBTOPOM (aBTOpaMM) WJIM C ydyacTHeM aBTopa. HayuHas HOBW3HA
paboThl U COOCTBEHHBIN aBTOPCKUI BKJIA JOJDKHBI OBITh SICHO BUAHBI U3 COJCPIKAHHS CTATHH.

Penkonerus )xypHajia MPOCUT aBTOPOB MPHU MOATOTOBKE cTaTel K MyOJMKAI[MH PYKOBOJCTBOBATHCS
MPUBEACHHBIME HIDKE MpaBuiiaMu. HIKeH3IoKeHHbIE PEKOMEH/IAINH TIOMOTYT BaM MOJATOTOBUTE PYKO-
MUCh K yOJIUKAIMK B TAHHOM XXypHAJe:

1. Pykonuch, HampaBsieMyr0 Ha MyOIMKAIKI0, HEOOX0IUMO COMPOBOANUTE MOSICHUTEIBHBIM TUCHMOM.

2. Pykonuch NpeACTaBIseTCS B ABYX SK3EMIUIIPaX BMECTE C €€ JICKTPOHHOM Komue# (porpaMMHBIi
penakrop WinWord).

3. Uucsio aBTOPOB CTAThU HE JOJIKHO OBITH 00JICe ABYX YETOBEK.

4. Pykomucu myOIuKyrOTCs OecTiaTHO. ABTOPCKUE rOHOpAp HE BHIILITAYMBACTCS.

5. ABTOp cTaThM HECET BCIO MOJHOTY OTBETCTBEHHOCTH 3a COJACP)KAHHME CTAThH W 3a caM (akT ee
nyOnukaiuu. B ciydae HapyIIeHHs] aBTOPOM aBTOPCKHX TPaB MK OOIIECIPHUHATHIX HOPM HAYYHOM STHKH
PEIaKIus *KypHaIa He HECeT HUKAKOH OTBETCTBCHHOCTH.

6. TTopsiiok MyOIMKAKMK B JKypHAJie MpeaycMaTpUBaeT o0s3aTeNbHOEe pelleH3upoBaHue. B kauecTse
PCLIEH3EHTa MOXKET BBICTYNATh, KAK MUHUMYM, OJIMH CICIIUATUCT, HMEIOIINN YUCHYIO CTEIICHD 110 CIICIH-
AIBbHOCTH COOTBETCTBYIOMIEH cTaThl. OCHOBAaHUSAMH K OTKa3y B OMYOJUKOBAHUM CTAThbU MOTYT CITY)KUTh:
HECOOTBETCTBHE TMPEJACTABIACMOI0 MaTepuana TEMAaTHKE JKypHalla; HECOOTBETCTBUE MPEICTABISCMOTO
Marepuasa TpeOOBaHUSIM, PEABIBIIEMBIM K PEACTABIIEMBIM K OMyOINKOBAHUIO MaTepHaiaM; OTPHIIA-
TeNbHAS PEICH3Us Ha MPEACTABISCMbIN MaTepual; HeCOOMIOIeHHE aBTOPOM MaTepraia JAeHCTBYIOIIEro
3aKOHOJIATENILCTBA 00 ABTOPCKOM IMPABE M CMEKHBIX MPaBax.

7. Ha otaenbHO# cTpaHuie (B 3JIEKTPOHHOM BapHaHTE) MPHUBOJSATCSA cBeaeHus o6 asrope: @.J.O.
aBTOpa (aBTOPOB) MOJHOCTHIO, YUCHAS CTENICHb U YUCHOE 3BaHHE, MECTO pabOThl, HAOpPAHHBIC HA SA3BIKE
cTathu (Ui myOaukanuu B pasaene «CBeneHrs 00 aBTopax»); MOJHbBIC TIOYTOBBIC apeca, HoMepa Ciiyxeo-
HOTO | JiomaniHero tenehonos, E-mail (s cBS3u peakiuuu ¢ aBTopamu, He myonukyrores). IlepeueHs
(bamusrii aBTOPOB PYKOMUCH CTABHUTCS MOCIIC 3aroioBKa (depe3 mpoOes) ¥ BRIPABHUBAETCS TI0 MPABOMY
kparo. [Tocie mepeunst haMIITHiE aBTOPOB B CIEAYIOIICH CTPOKE KYPCUBOM YKA3BIBACTCS HAYYHAS CTETICHb.

IIpaBuna ogopmiieHnst pykonuceii:

1) Pekomenngyemblii 00beM pyKomucH — He OoJyiee 0JJHOrO aBTOpPcKoro jucra (40 Thic. 3HaKOB, WK
16-20 ctpanun Tekcra). Teker ctatbu HabupaeTcst uepes 1,5 nHTepBana B TEKCTOBOM penaktope Word aist
Windows ¢ pactupenuem DOC. "apuurypa mpudra — Times New Roman mpudt 12 B o0cHOBHOM TeKcTe,
st cHocok — 10 mpudr. Ipudt 3aronoska 16 Times New Roman. 3aronioBok craTby LEHTPUPYETCS U
HaOupaeTcs CTPOYHBIMH (3ariaBHBIMU) OykBaMu. [1013aroioBKy 1 aMHUIMK aBTOPOB — KUPHBIH.

2) ®opmar sucra: A 4. Ilons crpanull: ciesa, crpasa — o 2,5 cM, CBepXy u cHU3y — 3 cM. AO3albl
pa3fensoTces KpacHo# cTpokoi, otctyn — 1,27 cMm.

3) Hymepauus cHOCOK mOCTpaHWYHAs, CKBO3HasA. daMuiny M MHULIKMAB aBTOPOB, Ha3BaHUE CTaThH,
JKypHaia, TOMa, CTPaHUll, TO/1a TOJDKHBI OBITH JAaHBl K KaXA0H cHocke. PaMUINK ¥ WHULHAIBL aBTOPOB
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HaOMPAFOTCS OOBIYHBIM MIPU(TOM, Ha3BaHHE paOdOTH KypcuBoM. CoKpamieHus u aO0peBUaTyphl TOJKHBI
pacmnpoBEIBaTHCS IO MECTY MEPBOTO YIIOMUHAHUS (BXOKIEHHUS) B TEKCTE CTATHH.

4) Kaxkast cTaThs TOMHKHA BKIIIOYATh aHHOTAIIHMIO, BBEICHNE (COCTOSIHHE TIPOOIIEMBI, 3a]]a91 UCCIIE0-
BaHMsI ), OCHOBHYIO YacTh (METOMBI U pE3yJIbTaThI HCCIICIOBAHMS, UX 00CYKICHHE), 3aKTI0UCHIE (BHIBOIBI).

5) AHOTanMs K KaKIOW CTaThe MOJDKHA OBITH MPEACTaBIICHAa Ha TPEX SA3BIKAaX: MOJIABCKOM (PyMBIH-
CKOM), pyCCKOM W aHrimiickoM. OHa JOJDKHA OBITH pacCYMTaHa HAa CaMbIid IIMPOKUNA KPYT YUTaTesel u,
BMECTE C TEM, TOYHO OTPAXKaTh CYIIECTBO CTATHU.

6) JlureparypHble WCTOYHHKH, HCIIOIB30BAaHHBIE B CTaThe, JOJDKHBI OBITH TPEICTABIECHBI OOIINM
crucKoM B KoHIle. CITMCOK JIUTEpaTyphl JaeTcs B al(aBUTHOM MOPSAAKE M0 (haMUIHAM EPBHIX aBTOPOB.
CchutkH Ha YIIOMSHYTYIO JIMTEPaTypy B TeKcTe o0s3aTenbHbl. CCHUIKM Ha HEOITyOJIMKOBAaHHBIE paOOTHI HE
JorryckaroTcsi. Hymeparust HCTOYHHKOB HIET B TIOCIE0BATEILHOCTH YIIOMUHAHMS B TEKCTE.

7) Pykonucu MOIMHKHBI COMTPOBOXKIATHCS 2-Ms PEIEH3USIMH (ITOIJTMHHUKAMH), JOKTOpa WM KaHAWIaTa
HayK ISl aBTOPOB, HE UMEIOIINX YYCHOH CTENeHH, B TPOTHBHOM CITydae, OHH He OYIyT OITyOJIMKOBAHEI.

8) PemakTupoBaHre PYKONHMCEH OCYIIECTBIACTCS B COOTBETCTBHHU C IUIaHOM HM3maHus. [locie pemak-
THPOBaHUSl aBTOP IOJy4aeT OT JIUTEPaTypHOTO PEAaKTOpa PYKONHChH UIsi BHECEHHs HCIIpaBiieHui. B
MPOIECCE TEXHUIECKOTO PEIaKTHPOBAHMUS CO3JAeTCS OPUTHHAN-MaKeT n3nanusi. OKOHJaTEeNbHbIN BapHaHT
OpHUTHHAJ-MaKeTa BHIBEPSETCS aBTOPOM.

9) Pyxommcu, ohopMileHHBIE ¢ HapyIIeHHEM TpeOOBaHUH, K ITyOIMKAIH HE IPUHUMAIOTCS, HE PelleH-
3UPYIOTCS X HE BO3BPAIIAOTCS aBTOPaM.

10) CtaThu HaIIpaBIIAIOTCS IO ITOYTE (He 3aka3Hoi ) Haaapec: MJ12012, Pecrry6iinka MonnoBa, Kumiaes,
yi. 31 aBrycra 1989 roga, Ne 82 unu o anekTponHoii noute:alexandruburian@mail.md;alexandruburian@
mail.ru;alexandruburian@yahoo.com; buriana@km.ru. B teme nucema: s bypuana Anexcannpa Jmut-
pueBnya. Tenedon: (+37322) 23-44-17; Fax: (+37322) 23-44-17.
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CONDITIONS AND REQUIREMENTS FOR PUBLICATION MATERIALS
AND THEIR DESIGN SUBMITTED TO THE “MOLDAVIAN JOURNAL
OF INTERNATIONAL LAW AND INTERNATIONAL RELATIONS”

The Scientific-theoretical journal «Moldavian Journal of International Law and International Rela-
tions» welcomes to public original research papers in Moldavian (Romanian), Russian, English, Spanish,
French (for author’s choice) languages, containing the results of original researches issued according to the
«Manuscript submission requirementsy.

Merely original articles are published. Published materials (both in traditional and electronic editions),
also the materials presented for the publication in other journals, are not accepted for the publication.

Article presented for publication should describe the results of separate scientific research carried out
by the corresponding author (authors) or with author participation. Scientific novelty of work and own
author’s contribution should be clearly visible from article content.

Journal editorial board members ask authors, preparing articles for publication being guided by the rules
resulted more low. Underwritten recommendations will help you to prepare the manuscript for publication
in the given journal:

1. The Manuscript submitted to the publication, should be accompanied by a cover letter.

2. The Manuscript is represented in duplicate together with its electronic copy (program editor WinWord).

3. The number of authors is limit of two.

4. Manuscripts are published free of charge. The fees are not paid.

5. The author bears complete and sole responsibility for article content and for the fact of its publica-
tion. In case involving infringement copyrights or standard norms of journal scientific ethics by the author,
edition does not bear any responsibility.

6. The article reviewing is obligatory. The reviewer can be, at least, one expert having scientific degree
in the field of corresponding article. Reasons in refusing article publication are following: discrepancy of
represented material specific to journal’s subject; discrepancy of represented material to the requirements
presented in materials represented for publication; the negative review of represented material; non-observ-
ance by corresponding author norms of the current legislation about the copyright and adjacent rights.

7. Author’s data (in electronic version) are placed on the separate page of the manuscript, including:
author(s) last name(s), first name(s) and patronymic(s) (middle) name(s) (no abbreviations), scientific
degree and academic status, name of the company/organization of his/their employment, strongly typed in
language of the article (for the publication in section “Data of authors”); the postal and E-mail address(es),
phone and fax numbers (namely for Journal editorial board members in order to communicate with author(s);
they are not published in the Journal). The list of authors’ surnames of the manuscript is put after the title of
the article (one line of space) and is leveled at the right hand edge of the text. The author’s scientific degree
is included (meaning to be printed in italics) below the list of authors’ surnames.

Manuscript formatting rules:

1) The maximum manuscript length is no more than one typographical units (40 thousand signs, or 16-20
pages of the text). All line spacing should be 1, 5 MS Word (.doc) text editor. Font set — Times New Roman
a font 12 pts of the body text, 10 pts for footnotes. Title should be 16 pts/ Times New Roman. Article title
is aligned and typed in uppercase letters (capitals). Subtitles and surnames of authors are typed using bold.

2) The volume should be published on A4-size stock. The left and right margins should be 2.5 cm, with
top and bottom margins at 3 cm. Paragraphs should begin with indented line, available space is normally
1,27 cm.

3) Raised footnote numbers should be placed after the last work of the passage. Surname(s) and author(s)
initials, the title of the article, journal, volume, pages, and year should be given to each footnote. The initials and
surnames of authors are printed by a font in the usual italics, the name of work in the italics. The abridgments
and abbreviations should be deciphered by the first their mentioning (occurrence) in the text of the article.
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4) Each article should include an abstract, introduction (reflecting the research problem, main scopes),
the basic part (methods and results of research, their discussion), and the conclusion (inferences).

5) The abstract to each article should be presented in three languages: Moldavian (Romanian), Russian
and English. It should be aimed at a wide range of readers and, at the same time, precisely reflect article
essence.

6) The References used in article, should be presented in general list at the end of the article. The
literature list is given in the alphabetic order on surnames of original authors. References to the mentioned
literature in the article are obligatory. References to the non-published works are not supposed. References
in the text should be numbered consecutively in the order they appear in the text.

7) The Manuscripts should be accompanied by two reviews (originals), reviewed by Doctor or the PhD
candidate of science for the authors who do not have scientific degree; otherwise, they will not be published.

8) Manuscripts editing is carried out according to the edition plan. After editing, the author receives the
manuscript for entering corrections from the literary editor. In the course of technical editing the edition
dummy is created. The author verifies the definitive variant of dummy.

9) The Manuscripts formatting with infringement of requirements, are not accepted for publication, are
not reviewed and are not sent back to authors.

10) Articles should be sent by post letter (not custom-made) to the address: MD-2012, Republic of
Moldova, Chisinau, nr. 82, 31 August 1989 str., or via e-mail: alexandruburian@mail.md;

alexandruburian@mail.ru, alexandruburian@yahoo.com; buriana@km.ru.

By including following letter subject: for Alexander Dmitrievich Burian.

Phone: (+37322) 23-44-17; Fax: (+37322) 23-44-17.
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CBEJIEHMUMS Ob ABTOPAX

BEPETOH Hamanusa. MarucTp MeXIyHapOIHBIX OTHONIEHHMH, acHUpaHTKa, VIHCTHTYT HCTOPHH,
rocynapctsa u npasa AH MonoBebl.

BYPUAH Anexcandp. JlokTop IOpHINYECKHX HayK, Mpod)eccop, TIIaBHBIM HAyYHBIH KOHCYJIBTAHT,
WHuctutyT ucropuun, rocyaapersa u npasa AH MongoBsl.

TI'OHYAPOBA Egzenusa. Maructp B 00JIaCTH [TpaBa eBPONEHCKOM HHTEeTpalyy, TexHuueckuil Y HuBep-
curer, T. [lpe3aen, (I'epmanus).

I'PEK Hean. Kanauaat HCTOPUYECKHUX HAYK, CTAPIIMI HAYYHBIM COTPYIHUK MHCTUTYTa KyIbTYpPHOTO
Hacienust AHM, monurornor, aHanuTHK moprana ava.md.

KHH/IBIBAJTIOK Onana. Maructp MeXAyHapOAHBIX OTHOIIEHWH, MIAAIMINN Hay4IHBINH COTPYIHHUK,
acnupaHTKa, HCTUTYT HcTopuu, rocyaapcTsa u npasa AH MonoBsl.

KYKO!II /Tuana. KaunuaaT 1opuInYeCcKUX HAYK, JOLEHT, IHCTUTYT UCTOpUH, rOCydapcTBa U Ipasa
AH Monnossl.

HA3APHA Cepeeii. JIOKTOp MONUTUYECKUX HAYK, TOIEHT, MOJ1aBCKUil rocyAapCTBEHHBIN HHCTUTYT
MEXTyHapOIHBIX OTHOLICHUH.

IIETPOBCKAA Okcana. J1oKTOp HCTOPUYECKUX HAYK, CTApIINK HAYYHBIH COTPYIHHUK Poccuiickoro
WHCTHUTYTA CTPATETMYECKUX MUCCIICOBaHUH.

PYCY Oxmasuan. Acnupant, Tyny3ckuil YHuBepcuter, ®@panuus; acnupant, UHCTUTYT UCTOpUH,
rocyaapctsa u ipaBa AH MonoBbl.

TAPJIEB Beponuxa. ActiupanTka, MTHCTUTYT HCTOpHH, TOocyaapcTBa U mpaBa AH MomioBEL.

DPAHTYJIA Canoy. Actiupant, UacTuTyT ncTopuu, rocyaapcersa u npasa AH MonaoBsl.

HAP3JIYHI'S Bukmopusa. Kangunar opuandeckux HayK, MHCTUTYT HCTOpHH, TOCYAApCTBA U MpaBa
AH Monnossl.

XYHAHY Hoan. Acnmpant, UHCTUTYT HcTOpuH, rocyaapcTBa v npasa AH MonoBsl.
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